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Nineteen eighty-one, the International Year of the Disabled
person, was marked in Canada by the two major advances
resulting from efforts to secure equality of rights and oppor-
tunities for handicapped persons in this country. The
Canadian Charter of Rights and Freedoms, then in the pro-
posal stag~. was amended to include a guarantee of equality
before the law for mentally and physically disabled persons.
Second, the Ontario Human Rights Code' was amended to
extend its protection against private and public sector dis-
crimination to handicapped persons in Ontario.

This article provides an introduction to these new laws,
and guidance for those who may represent handicapped
persons in litigation aimed at enforcing their new equality
rights. It addresses basic legal and tactical considerations that
will present themselves to the practitioner.

The first part of this article reviews the main substantive
provisions of the Ontario Human Rights Code as they affect
the rights of handicapped persons. Part B sets out practical
and tactical suggestions for the conduct of a human rights case
on behalf of a handicapped client. Part C provides an intro-
ductory overview to the Charter guarantee of equality for the
handicapped. Finally, Part D provides some American
sources from which legal arguments might be derived in
handicap equality rights cases.

PART A:

New Ontario Human Rights Code Protections for
Handicapped Persons

This section canvasses the salient provisions of the new
Ontario Human Rights Code (The Code), as they apply to
handicapped persons. Though it does not describe details
of human rights procedure, a brief summary is set out here.
An aggrieved individual (“the Complainant”) may file a for-
mal complaint in the prescribed form with the Ontario
Human Rights Commission (““the Commission”’). The Com-
mission may then deploy staff investigators (“the Officers”)
to investigate the validity of the complaint, who are equip-
ped with various investigatory powers (see s. 32). Once the
investigation is completed, the officer attempts to effect a
settiement between the complainant and the party com-
plained against (““the Respondent”).

If the parties are unsuccessful at reaching a settlement,

*Based on a paper presented at the 1983 C.B.A. Annual Institute.

**Counsel, Crown Law Offices (Civil), Ontario Ministry of the
Attorney General. This article is written in the author’s personal
capacity and does not purport to express the views of Ontario’s
Attorney General.

a recommendation is made by the officer to the Commi-
ssion. If of the opinion that the complaint is meritorious,
the Commission calls upon the Minister of Labour to ap-
point a Board of Inquiry (“the Board”). The Board conducts
a quasi-judicial evidentiary hearing on the complaint, at
which the respondent and complainant are parties, as well
as the Commission, which has carriage of the action.

The Board makes findings of fact and law, and makes a
decision including any remedial order that it deems appro-
priate within its powers. The Board’s decision is appeallable
to the Divisional Court (“the court”).

(1) Interpreting New Code Provisions - Requirement of
Liberal Construction
The 1981 Code Amendments extending protection from
discrimination to handicapped persons should, as a matter
of law, be given a liberal construction to ensure that they
achieve their intended goal of equal opportunity for dis-
abled persons. This requirement flows not only from sec-
tions 8 and 10 of the Interpretation Act,2but as well from the
intention of the Ontario Legislature, manifested during
formulation of the Code. To demonstrate this legislative
intent, the 1977 report of the Ontario Human Rights Com-
mission’s “Code Review Committee,” entitled “Life Togeth-
er”, which formed the impetus for reform to the Code,
should be examined. It was recommended that legal pro- -
tection from discrimination be extended in Ontario to
physically handicapped persons.

Regard should also be had to the first bill introduced
into the Ontario Legislature in fall 1979 in response to “Life
Together”, by the then Minister of Labour. Bill 188 pur-
ported to provide equality rights to physically handi-
capped persons, as well as to mentally handicapped
persons, thereby providing more protection than had been
recommended in “Life Together”. Bill 188 was withdrawn
after first reading, late in 1979, because of two defects
pointed out by handicapped organizations. First, the Bill’s
equality guarantees were not worded with sufficient
strength. Second, the Bill sought to provide equality rights
for handicapped persons through a special and separate
“Handicapped Persons Rights” statute, rather than by di-
rect amendment to the Code.

Careful scrutiny of “Life Together”, Bill 188, its suc-
cessor Bill 209 introduced in November 1980 and of the final
amendments enacted by S.0. 1981, c. 53 reveals that the
Legislature sought to make certain that protection for the
handicapped was thorough, and exceptions, while wide -
enough to ensure fairness to employers, service providers
and the like, are narrow enough to ensure the legislation’s
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efficacy. This principle of Code interpretation can be relied
upon by simple reference to the terms of Bill 188, and the final
statute, without resort to the text of actual legislative debate,
even though the requirement is that the Code be liberally
contrued.
(2) Who is Entitled to the Code ’s Protection - Definition of
“Handicap”
The first step in a complainant’s case is to show that he falls
within the class of persons defined as having a “handicap”
in Code s. 9(b). He may do this by four alternative avenues:
(a) showing that he has, at present, a handicapping condi-
tion, as described below (present handicap); (b) demon-
strating that he had a handicapping condition in the past
(history of handicap); (c) proving that he is believed by the
respondent employer, landlord etc. to have a present handi-
capping condition (perceived present handicap); or {(d)in-
dicating that he is believed by the respondent employer,
landlord etc. to have had a past handicapping condition
(perceived history of handicap).

Section 9(b) delineates two general classifications of
handicapping condition. The first includes physical handi-
caps. To fall into this class, a handicapping condition must
have two attributes: First it must involve “any degree of
physical disability, infirmity, malformation or disfigure-
ment”. This requirementis so broadly worded, that it readi-
ly embraces any imaginable physical dysfunction which
could be asserted to interfere with a complainant’s job per-
formance, enjoyment of services, goods, facilities, and the
like. Second, the physical dysfunction must be caused by
iliness, birth defect or injury. This requirement is of no
practical significance, since a functional physical handicap
can only exist if caused at birth, or result later in life from ill-
ness or injury. Section 9(b)(1) enumerates an explicitly non
exhaustive list of physical handicaps which automatically fall
within the definition of handicap. It includes among others,
“diabetes, epilepsy, and paralysis, or amputation, lack of co-
ordination, vision, speech or hearing handicap”.

The second class of handicapping conditions en-
compasses mental handicaps. By s. 9(b) (ii), (iii) and (iv), it
includes developmental handicaps, learning disabilities,
and mental disorders. Though not determinative you might
turn to the American Pyschiatric Association’s official
“Diagnostic and Statistical Manual of Mental Disorders”
(DSM 3, 1980) as a source for a definition of currently recog-
nized mental disorders.

The Code’s all inclusive handicap definition has the
effect of implementing a legislative policy that cases of
handicap-based discrmination not get bogged down in
overly technical argument on whether the complainant is
or is not handicapped. “Life Together” had proposed that
human rights protection be extended only to persons with a
physical handicap, while Bill 188, s. 20(c) had offered pro-
tection to the physically disabled and a narrow class of men-
tally handicapped persons. In contrast, the new Code’s

handicap definition is the most all inclusive. Because the
Code makes it easy to ascertain whether a complainant is
handicapped, such cases will ultimately be decided on the
more relevent issues: (a) was this complainant actually
denied equality in employment. housing, etc., because of
his disability, and (b) does this complainant’s disability ren-
der him incapable of undertaking the essential duties or re-
quirements of the job, service, etc.
(3) Ih What Activities is Discrimination Based on Handicap

Prohibited? - Definition of Protected Activities
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An aggrieved handicapped complainant must prove thathe
was victimized by discrimination in one of the eight activi-
ties to which the Code applies (“protected activities”). These
protected activities are described by wide-sweeping labels,
whose meaning is often intuitively self-evident, it will not be
open to a board or court to superimpose upon them a narrow,
technical definition to circumscribe the Code’s reach. For ex-
ample. a board or court need not expend undue amounts of
energy inquiring whether a refusal by aninsurance company to
provide insurance to a handicapped applicant constitutes
discrimination with respect to contract (Code s. (3)) or with
respect to services (Code s. (1)). Each of these overlapping
terms is sufficiently broad that insurance is clearly covered
by either, if not both. A board or court can find that the
refusal related to “services or contract”, after which it can
move on to the more important issues: e.g., was the com-
plainant in fact denied insurance because of handicap, and
if so, was the denial defensible under the Code?

Protected activities include the following:

Services (s. 1) Thisis the broadest such guaranteeinany
Canadian human rights statute. It supercedes the old
Ontario Code’s narrow equality guarantee which pertained
to “services ... available in any place to which the public is
customarily admitted”3 It is also broader than the B.C.
Code’s right of non-discrimination in relation to “services...
customarily available to the public”.* The new Ontario pro-
vision would thus not be subject to the strained, narrow
construction placed on the B.C. Code by the Supreme
Court of Canada in Gay Alliance Towards Equality v. Van-
couver Sun.5 Ontario’s protection should include restaur-
ants, hotels, taxis, consumer services (e.g., plumbing, re-
pairs), professional services (e.g., those offered by lawyers,
doctors, accountants and engineers), as well as social ser-
vices and education. (Re education, see Schmidt v. Calgary
Board of Fducation, ¢ reversed on other grounds.” Code
s. 9(i) excludes from the definition of services a “levy, fee,
tax or periodic payment imposed by law”.

Goods (s. 1) This can include rental or sale of consumer
or commercial goods of any kind. If real estate sales were
not covered by this guarantee, it would certainly be covered
by equality rights with respect to contract.

Facilities (s. 1) Overlapping considerably with services
and contracts, this activity includes use of private or public
halls, ice rinks, gyms, communication systems, (if within
provincial regulatory jurisdiction), libraries, hospitals or
other health care facilities.

Occupancy of Accommodation (s. 2) Accommodation
facilities not covered by this provision are describedin’s. 20.

Contract (s. 3) The other protected activities already
adequately cover many contracting situations, e.g., employ-
ment, purchase of goods, rental of accommodations.

This guarantee extends the certainty of that coverage. For
example, a company cannot avoid compliance with the re-
quirement not to discriminate with respect to employment
by demonstrating that the complainant is not an employee,
but rather is an independent contractor. The complainant
is equally entitled to equality rights in either case because
of the addition to the Code of this provision. ltalso inlcudes
any other contractual situation in which discrimination
might occur. .

A handicapped complainant may only engage in this
protected activity without fear of lawful handicapped-
based discrimination if he has “legal capacity” to contract
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(s.3) This qualification purports to exclude, among others,

{rom - 3 persons with a mental handicap which, under the
ommon law of contract, renders them incapable of enter-
ing into binding contracts. To tl?e extent that the common
aw rule excludes from contracting persons who are prov-
ably mentally competent to understand and participate in
contractual arrangements, those common law rules should
pe unconstitutional as contravening s. 15(1) of the Canadian
Charter of Rights and Freedoms,once that Charter provi-
sion comes into force in April 1985.

Employment (s. 4) In addition to participation in con-
ventionally-understood employment, this activity includes
utilization of the services of employment placement or-
ganizations (Code s. 22(4)).

Memberhsip in Union, Trade or Occupational Associa-
tion, or Self-Governing Profession (s. 5) Though trade un-
ions, trade and occupational associations and self-govern-
ing professions are often governed by provincial legislation
(e.g., Ontario Labour Relations Act?, Law Society Act®, which
may not specifically prohibit handicap-based discrimina-
tion (e.g., Law Society Code of Professional Conduct’s pro-
hibition of discriminatory conduct by lawyers does not ban
discrimination based on handicap) the Code is paramount
in this area (see Code s. 46(2)).

By reading together clauses concerning employment,
contract and membership in unions, it may follow that
collective agreements which have disadvantageous impact
on handicapped workers will be subject to scrutiny under
the Code.

Insurance and Pensions (ss. 1, 3 and 4) Individual and
group insurance policies and pension plans are covered by
the Code, with specific provisions regulating them (ss. (e), 21
and 24). The defunct Bill 188 had exempted virtually all in-
surance and pension plans from compliance with human
rights requirements, by permitting insurance and pension
plans distinctions based on handicap where bona fide (Bill
188, s. 5(1)).

The Code regulates the treatment and opportunities of
handicapped persons in connection with every aspect of
the foregoing protected activities. If, for example, the
opening words of Code s. 4(1) are read in conjunction with
the definition of “equal” set out in s. 9(c), it becomes clear
that a handicapped person is entitled to equality of treat-
ment with respect to hiring, promotion, transfer, continua-
tion of employment, and all other considerations associ-
ated with employment. The old Code, unlike the new, had
specifically enumerated those aspects of employment
which were subject to its egalitarian requirements (old
Code s. 4).

(4) What Conduct Does the Code Prohibit? - Definition of

“Discrimination”

A handicapped complainant’s case ultimately rests on Code
s. 8's directive that no person shall “infringe or do, directly
or indirectly, anything thatinfringes a right under this part”’.
To succeed the complainant must establish first that a right
of his to freedom from discrimination in one of the protec-
ted activities covered by the Code has been violated, and
second that this infringement was caused, directly or in-
directly, in some substantial way by the respondent. This
section’s discussion of the definition of discrimination re-
fers by example to employment opportunities though its
approach applies to all other protected activities.

Discrimination, an elusive concept, can take two alter-
native forms. The first, attitudinal discrimination, involves
purposive or conscious disadvantageous treatment of a par-
ticular individual because of his handicap. An example of
this attitudinal discrimination would be an employer refus-
ing to hire a blind person as a social worker for the explicit
or unstated reason that the person lacks eyesight, even
though the person is provably qualified for the job. The
employer’s attitude constitutes the barrier to the blind ap-
plicant’s equality of opportunity. This attitude may be
based on an inaccurate stereotyping, discomfort with, or
fear of the disability, xenophobia or simple misunderstand-
ing of the handicap.

Attitudinal discrimination can be proved in a variety of
ways. This can be accomplished by evidence that the em-
ployer explicitly revealed such an attitude, or by implica-
tive circumstantial evidence, e.g., proof that the employer
told the complainant that the job had been filled, when in
fact, interviewing was still in progress. Attitudinal discrimi-
nation is prohibited by the Code whether based on malice
(“1 don’t want my customer to have to look at a handicap-
ped person”’) or by the best of intentions (“I’'m afraid that a
handicapped person might hurt himself on the way home
from work”’).

The second form which discrimination can take is codi-
tied for the first time by s. 10, and is called “constructive
discrimination”. Action by an employer or a circumstance
at the place of employment which was not directed at the
handicapped job applicant personally, and which was not
intended to exclude handicapped applicants generally,
might nonetheless have constituted prohibited discrimina-
tion if such action or circumstance triggered disadvanta-
geous treatment of handicapped persons, in some situa-
tions. Section 10 defines constructive discrimination as the
imposition of a “requirement, qualification or considera-
tion” with respect in this example to employment which,
though not the result of attitudinal discrimination, “would
result in the exclusion, qualification or preference” of
handicapped job applicants.

An example of constructive discrimination would be an
employer’s blanket requirement that all job applicants pre-

sent their driver’s licences for identification. This practice
might be implemented for reasons of administrative con-
venience. However, it has the effect of screening out from
the hiring process all persons with a serious visual handicap
or blindness. To ascertain whether a policy such as this con-
stitutes constructive or structural discrimination, unlike
attitudinal discrimination, you should focus not on the in-
tention or bona fides of the employer, but on the result
which the policy imposes on handicapped job applicants.

Because the foregoing definition of constructive dis-
crimination is so broad, s. 10 contains an off-setting exemp-
tion clause to protect employers from inequitable claims.
Subsection 10(a) permits employers from inequitable claims.
which amounts to constructive discrimination if such is “a
reasonable and bona fide one in the circumstances”. A sen-
sible, easily applicable way of interpreting this test can take
the following form: anemployer’s business practice or pol-
icy is permissible, even though it has the effect of disadvan-
tageously treating handicapped job applicants, so long as
he can show that the practice or policy was undertaken fora
legitimate business objective, that it was not adopted as a
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means to screen out handicapped applicants, and that the
practice is a necessary one. If, for example, the employer,
described above, demanded all applicants to present a dri-
ver’s licence because the job in question was that of taxi
driver, it would be easily defended under s. 10(a). If, on the
other hand, the job was that of switchboard operator, for
which a driver’s licence was unnecessary, the employer
would be unable to justify this policy.

Once the complainant establishes that he has been in
some way disadvantaged by the employer because of his
handicap, either by attitudinal or constructive discrimina-
tion the employer may avoid liability under the Code if he
can prove that the handicapped job applicant is not suf-
ficiently qualified for the job, within the strict guidelines of
either of the two branches of s. 16(1). By s. 16(1)(b), the
employer may refuse to hire, or may otherwise discriminate
against a handicapped person where he can prove that the
complainant “is incapable of performing or fulfilling the
essential duties or requirements attending the exercise of

* the right because of handicap”. A handicapped person may
not be disqualified from a job on the ground that his handi-
cap interferes with his job performance, unless the inter-
ference renders him “incapable” of performing the core or
“essential duties” of the job. If the disability obstructs his
performance of marginal, incidental aspects of the job, his
handicap may not be considered a criterion effecting his
employability. To identify those job responsibilities which
are essential, regard should be had to the circumstances of
the particular job, the duties of other employees working
in the same or similar department of the employer, the
duties associated with similar jobs throughout the same in-
dustry or profession, and the frequency and ease with
which the employer has made changes to that job and sim-
ilar job descriptions.

The other means of avoiding liability unde the Code is

provided by s. 16(1)(a), which provides that the right to non-

discrimination (with respect in this discussion to employ-
ment) is not infringed for the reason only that “the person
does not have access to premises, services, goods, facilities
or accommodation because of handicap or that the prem-
ises, services, goods, facilities or accommodation lack the
amenities that are appropriate for the person because of
handicap”. This isan extraordinarily narrow exemption. It
provides that a human rights case cannot be litigated before
a board or courtexclusively on the grounds that the place of
employment is inaccessible to a handicapped employee.
If, however, the complainant’s case is based on dual
claims, e.g., an assertion that the place of employmentlacks
physical access coupled with an allegation that the em-
ployer inaccurately claims that his handicap incapacitates
him from performing the job’s essential duties - then the
case may proceed before the board or court,and the access
question may be considered as a possible indicium of dis-
crimination. This dual claim approach is permissible be-
cause s. 16(1)’s opening phrase uses the word “only”, while
paragraphs 16(1)(a) and (b) are separated by the word “or”.
Moreover, s. 16(2) authorizes the Commission to investi-
gate a complaint based solely on allegation of physical in-
accessibility. It may continue to endeavour to effect a set-
tlement of the dispute. If, in so doing, it becomes evident
that a dual claim situation exists, the Commission can seek
to take the case before a board. '
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At the heart of the Code’s conception of “discrimina-
tion” is the following: an employer must assess a handi-
capped job applicant’s abilities not by reliance on tradition-
al stereotypes linked to his disability, but by an open-mind-
ed examination of what that particular person can actually

-do. The employer must as well approach this with a mea-

sure of rational flexibility. He should consider whether
low-cost, non-disruptive and reasonable accommodations
to the workplace or job description would enable the
handicapped person to perform the job competently. Be-
cause the Code only addresses the applicant’s ability

to perform the “essential duties”, the employer must be
prepared to consider minor, convenient reallocation of
non-essential duties to other employees, if the handicap
interferes with the complainant’s performance of these
non-essential duties. In return, a comparable amount of
responsibilities for which the handicap poses no obstacle,
can be shifted to the job sought by the handicapped appli-
cant, where reasonably feasible in the employer’s circum-
stances.

Similarly, an employer should not simply appraise the
handicapped applicant’s abilities on the minimal assump-
tion that the workplace is fixed and unaltered. If low-cost,
non-disruptive alterations such as changes to the equip-
ment used, the location in the building where work is per-
formed or the process by which work is performed can be
implemented without hardship to the employer, then the
employer should size up the handicapped person’s capa-
bilities on the assumption that these reasonable accommo-
dations could be undertaken.

If an employer refuses to consider making reasonable
accommodations to the handicapped job applicant, and
then falls back on the claim that the applicant is incapable of
performing the job, it can be argued that the employer is guil-
ty of a combination of both attitudinal and constructive dis-
crimination. His conduct is purposive to the extend thathe
knows that his unreasonable or inflexible actions or atti-
tude will exclude an otherwise qualified handicapped em-
ployee. Moreover, employers as a general rule make rea-
sonable, low-cost and non-disruptive accommodations to
new employees handicapped or otherwise, all the time. A
new manager preferring to dictate to a dictaphone rather
than to a secretary who takes shorthand may be provided
with a dictation machine as an accommodation to his work
habits. For the same employer to refuse a similar measure
of flexibility to a handicapped applicant constitutes differ-
ential treatment, aimed at disadvantaging a person because
of his disability. If the place of employment lacks physical
access, and the handicapped applicant is prepared to pro-
vide ramps or other modifications needed to provide such
access (either by financing it himself or with the help of
government funds), an employer’s refusal to consider such
an alteration arguably takes the case outside the physical
access exemption of s. 16(1)(a), and turns it into a case either
-of attitudinal or constructive discrimination.

The legislative intent that employers appraise handi-
capped job applicants with the measure of flexibility re-
flected by this reasonable accommodation principle, is fur-
ther indicated by other considerations. The Legislature
substantially narrowed the section providing employers
with the right to discriminate on grounds of handicap in
prescribed circumstances. Bill 188 had proposedins.5(1)to

.
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allow for discriminatory conduct when reasonable and
bona fide. Bill 209, 5. 16 had proposed thatan employer could
refuse to hire a handicapped person if he is incapable of
performing the essential duties “in the circumstances”. By
dropping any reference to the particular pre-existing cur-
cumstances in the workplace, the Legislature forced em-
ployers to consider the applicant’s abilities in a more ab-
stract, flexible way. Finally, the new Code providesins. 16
a particularly narrow basis for permissible employer dis-
crimination in cases based on handicap, as contrasted with
the wider basis provided for discrimination based on other
grounds, e.g., sex, race, or religion. Section 23(b) author-
izes employment discrimination if on these grounds itis a
“reasonable and bona fide qualification ... of the nature of
employment”. The Legislature’s differential treatment of
handicap-based discrimination provides ample basis for
distinguishing away the Ontario Court of Appeal’s decision
in Ontario Human Rights Commission et al. v. Simpsons-
Sears Ltd."® That case suggested that under the old, differ-
ently worded Code, employers had no duty to make rea-
sonable accommodations to a person’s religion, though the
court ties its decision explicitly to the predecessor statute.

A most crucial and perhaps most frequently misunder-
stood aspect of the Code’s definition of discrimination is
that it does not require employers to give preferential treat-
ment to handicapped persons. While the Code permits af-
firmative action programmes, designed to rectify long-
standing vestiges of past discrimination, (s. 13) it does not
direct that affirmative action be undertaken by anyone. All
that is required by the Code’s ban of discrimination is that
when a person engages in any of the protected activities set
out in section 3 of this part, they do so with an even hand,
and not hold a person’s handicap against him in an unfair
way.

(5) Remedies for Infringement of Code Rights

After a board or court determines that the complainant’s
rights under the Code have been infringed by the respon-
dent, it has a wide range of remedial powers, all of which
save one are set out in s. 40. It may order that the respon-
dent take prescribed steps which “in the opinion of the
Board, the party ought to do to achieve compliance” with
the Code. Such an order could include a direction to stop
discriminating, to reconsider a complainant’s job applica-
tion in a manner which complies with the Code, to termi-
nate a policy or practice which constitutes a form of con-
structive discrimination, etc. (s. 40(1)(a)). It can tailor such
an order to remedy the wrong done as set out in the com-
plaint, and direct itas well at the respondent’s overall future
practices.

The Code confers on a board or court jurisdiction to
award compensatory damages to a complainant for losses
incurred as a result of the infringement of their rights
(s. 40(1)(b)). If the respondent’s discriminatory conduct was
engaged in wilfully or recklessly, damages may include an
amount up to $10,000 for mental anguish.

Enhancing these general powers are specific powers set
out in s. 40(2) and (3) to remedy infringement of the rights of
handicapped persons. Section 40(2) provides that a res-
pondent can be required to make alterations to premises,
goods, facilities, service or accommodations so that they
may become accessible to a person with the complainant’s
handicap, or to provide amenities appropriate to a person
with the complainant’s handicap, except where the costs of

such modifications would cause undue hardship to the res-
pondent. The subsection also indicates that such orders
must conform with any regulations which the Ontario Cabi-
net may choose to make, to further claify the discretion
conferred by this provision. Subsection 40(3) authorizes the
making of a remedial order which directs that the respond-
ent take steps to modify the equipment or the essential
duties attending the exercise of the right in order to meet
the needs of the handicapped complainant. As with the
s. 40(2) power, these order may not be made where they
would impose on the respondent undue financial hardship,
or where they contravene regulations pertaining to them.

While these “reasonable accommodation” remedial
powers could otherwise have been subsumed under the
general remedial power set out in paragraph 40(1)(a), their
detailed description in different subsections includes an
additional procedural requirement attending their exer-
cise. Before a board or court may order the provision of ac-
cess amenities, equipment or the modification of duties or
requirements related to the job, services, facilities, etc., the
tribunal must conduct a formal hearing, which presumably
involves presentation of evidence. These provisions appear
to require that the burden of proof be borne by the com-
plainant during this hearing to show a need for such a reme-
dy while the burden of proof lies with the respondent to
show that the remedy sought would impose undue financial
hardship. In contrast, the general remedial power setoutin
s. 40(1) (a) may be exercised once the board or court has
determined that a right to non-discrimination has been in-
fringed, without the need for holding a separate evidentiary
hearing on the remedial question, and without any division
of burdens of proof.

A special remedy is available against government con-
tractors, or recipients of government grants or loans who
engage in employment discrimination. Bys. 25(1),and (2), itis
deemed to be a condition of every government contract,
loan or grant that the recipient of government funds wili
not discriminate against anyone in employment, in the
course of performing the contract or project to which the
public funds relate. If such a recipient of provincial money
engages in employment discrimination in these circum-
stances, the contract, loan or grant may be cancelled and
the recipient may be denied future provincial contracts,
loans, grants etc. (s. 25(3)).

Finally, the board or court has authority to order that
the Commission pay the legal costs of the respondent if it
determines that the complaint should be dismissed, and
that it was trivial, frivolous, vexatious or made in bad faith,
or that in the circumstances the complaint caused undue
hardship to the respondent (s. 40(6)). Accordingly, one
must satisfy oneself that the handicapped persons’ com-
plaint does not fall within these categories before pursuing it
beyond the conciliation stage.”

PART B
Building a Case Under the Ontario Human Rights Code

Human rights cases involving handicapped persons are
likely to turn, in most instances, on a single issue - is the
complainant competent to perform the job, perform the
contract, or enjoy the service facility or accommodation
which he has been denied. To persuade a Commission of-
ficer, Board of Inquiry or court that the complainant has
this competence, it may be helpful to engage in any of the
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following. Though these comments are addressed to em-
ployment discrimination, they are equally applicable to
discrimination in other areas governed by the Code.

(1) Obtain Job Description
One should secure from the employers, or request that the

officer obtain from the employer, a description of the
sought job, as well as descriptions of other jobs in the same
or similar departments of the employer. If, as is often the
case especially with smaller employers, no written job des-
cription has been prepared, then solicit a verbal description
of the job requirements from the employer. If descriptions
furnished by the employer are vague or uninformative, en-
deavour to pin the employer to specifics, so that it will be
possible to ascertain whether methods exist by which the
complainant can perform each task efficiently, despite his
disability. The employer will not necessarily benefit by a-
voiding inquiries about the job’s detailed specifics. This
evasiveness might be used later to demonstrate that job re-
quirements are marginally adjusted to accommodate a
handicapped applicant.
(2) Discover Whether Others Similarly Handicapped Have
Succeeded in the Same Occupation
The best evidence demonstrating thata particular handicap
does not obstruct the performance of a job is that of success-
ful example. One should seek out others with a disability
similar to that of the complainant, who have succeeded in
the same or similar job, and arrange for them to testify for
the complainant. If the case is at the conciliation stage, it is
sufficient to obtain a letter from such a witness, or their
employer, describing their position, their techniques for
performing it, and any tangible successes already achieved.
Many employed handicapped persons are questioned by
friends, acquaintances and at times the media, regarding
their methods of job performance. This inquiry, though
more formal in nature, will probably not be their first.
One can turn to several sources for names of success-
fully employed handicapped persons, as well as detailed in-
formation about the methods used to cope with an employ-
ment setting. First, one should look to the numerous reha-
bilitation agencies and handicapped persons consumer
groups operating in Ontario. Various private, non-profit
charitable organizations employ professional staff trained
to aid persons with a specific disability to become indepen-
dent and self-reliant. Some have job-training programmes.
Often, they employ vocational counselling and employment
placement staff. Either their public relations workers or
their employment counselling staff may be able to provide
previously conducted studies concerning the employabil-
ity of persons with a particular disability.

The following is a list of some of the organizations one
may wish to contact:

Arthritis Society

Canadian Association for the Mentally Retarded
Canadian Cleft Lip and Palate Family Association
Canadian Cystic Fibrosis Foundation

Canadian Diabetes Association

Canadian Hearing Society

Canadian National Institute for the Blind

Cerebral Palsy Adult Association of Toronto
Canadian Paraplegic Association

Canadian Cancer Society

Canadian Lung Association

Mental Health Ontario

Metro Toronto Epilepsy Association

Muiltiple Sclerosis Society of Canada, Ontario Division
Muscular Dystrophy Association of Canada

Easter Seal Society (Ontario Crippled Children’s Centre)
Oniario Federation for the Cerebral Palsied

Ontario Association for the Mentally Retarded
Ontario March of Dimes
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Parkinson Foundation of Canada

Silent Voice Canada Incorporated
Society for Goodwill Services

Spina Bifida & Hydrocephalus Association

The second source for names of employed handicap
persons is government. Various government agencies yp_
dertake responsibility for helping handicapped persons gy,
tain gainful employment. The following is a non-exhaustiy,
list of helpful government offices:

Ontanio Ministry of Labour, Handicapped Employment Program,
Secretariate for Social Development - Secretariate for Disabled
Persons

Ontario Ministry of Community and Social Services.

Vocational Rehabilitation Services

Work Incentive Programme (Adult Services Branch)

Worker's Compensation Board of Ontario

Ontario Human Rights Commission

Canadian Human Rights Commission

Canada Employment and Immigration Commission

Ontario Civil Service Commission Employment of the Handicappeg
Programme

The final source of names of working handicapped per.
sons is the media. The press regularly publishes “human iy
terest” stories exploring how a selected handicapped indiv;.
dual pursues the gaining of a livelihood, though not only
when the featured individual has pioneered a hitherto up.
attempted job. One may contact the reporters assigned to
“human interest” stories or the social services beat by large
media establishments for leads, or check public library files o
newspaper libraries to locate helpful articles.

Finally, one may, turn to American organizations, gov-
ernment or private, to ascertain whether the vocation has
been successfully undertaken in that country by persons with
a handicap. At times, Americans are ahead of Canadians in
this area.

(3) Investigate Untried Methods of Job Performance

If the complainant has been refused a job which has never
successfully been undertaken before by a similarly handi-
capped individual, one should determine whether this is
the case because others have tried unsuccessfully to per-
form that job, or because no one has taken the pioneering
step previously. The organizations listed in the preceding
section may be able to provide an answer to this question.

In the event that the complainant is the first to make a
try at the sought job, it will be necessary for you to ascertain
whether there are methods for the complainant to perform
the job efficiently. despite their disability. This requiresun-
fettered creativity.

Such exploration might proceed along the following
lines: first, examine the employer’s description of the
sought job, to identify the essential duties, as distinct from
those which are incidental orinconsequential. Then, ascer-
tain which of these can be performed by a person with the
complainant’s disability without any changes to the work-
place or job description. Consider each duty for which the
complainant’s handicap might pose a difficulty, and parti-
cularize precisely how the handicap obstructs successful
job performance.

The final two steps of the process involve ingenuity:
first, see whether the job description might be marginally
modified, trading off with other employees those tasks for
which the handicap poses a substantial barrier, while trans-
ferring to the sought job tasks ordinarily performed by
others in the workplace, for which the disability poses no
problem. Second, explore whether there are methods for
modifying the process of job performance, including the
introduction of specially modified equipment, would en-
able the complainant to efficiently do the job. New devices
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making hitherto impossible tasks possible are coming on
{he market faster than most could foresee especially in light
of the computer revolution. A newly invented device, de-
signed to enhance the abilities of a handicapped employee,
can render previously unachievable jobs easily accessible.

If needed equipment is expensive, one should seek out
funding for it from sources independent of the employer.
If available, the employer will not be able to raise the prob-
lem of costly accommodations as a justification for refusing
to hire the complainant. If the complainant was covered by

rivate disability insurance when injured, the insurer may
subsidize the equipment in order to terminate their liability
for ongoing support payments. Workers injured on the job
may be entitled to equipmentsubsidies from the Vocational
* Rehabilitation Services Department, operating under the
vocational Rehabilitation Services Act.12

PART C

Freedom From Discrimination Based on Handicap at the
Hands of Government

(1) Non-Constitutional Protection

A handicapped person, aggrieved because of discrimina-
tory treatment at the hands of government, has several
avenues by which redress can be sought. If a right, guaran-
teed to him under the Ontario Human Rights Code, is in-
fringed by an agency of the Ontario Government, he may
bring a complaint before the Ontario Human Rights Com-
mission, since that legislation binds the Crown (Ont. Code
5. 46(1)). If the discriminatory treatment was authorized or
required under an Ontario statute or regulation, he can also
seek to have the offending enactment declared inoperative
to the extent of its inconsistency with the Code (Code

5. 46(2)). This latter remedy is only available at present with
respect to legislation or regulations enacted since June 15,
1982. Those offending laws on the books prior to that date
are immune from attach until two years after the Code’s
proclamation, i.e., June 15, 1984 (Code s. 46(3)). An Ontario
statute or regulation can be shielded from attach under the
Code if amended to explicitly provide that it operates not-

withstanding the Ontario Human Rights Code (Code s. 46(2)).

If the handicapped person seeks relief on account of
discriminatory treatment at the hands of the Government of
Canada, he has two remedies available to him. He can file a
complaint with the Canada Human Rights Commission pur-
suant to the Federal Human Rights Code $.C. 1976-77, c. 33,
amended recently by Bill C-141 (1983). Second, he can seek
a judicial order that his right to equality before the law, and to
the protection of the law, as guaranteed under s. 1(b) of the
statutory Canadian Bill of Rights has been infringed. This
latter route is of questionable worth, since this provision has
been given so strained and restrictive an interpretation.

One’s right to rely on these non-constitutional entitle-
ments to put an end to governmental discrimination based
on disability is not weakend by the incorporation of the
Canadian Charter of Rights and Freedoms into the Canadian
Constitution. Section 26 of the Charter provides that the
Charter may not be construed so as to deny rights or free-
doms existing in Canada. This preserves the right of a handi-
capped person to rely on existing laws prohibiting discrimi-
nation by government. A handicapped person is not only at
liberty to combine challenges to discriminatory action by
government under the Charter with claims of statutory pro-
tection against discrimination, but he is well-advised to doso.

Courts are under a duty to resolve cases involving constitu-
tional arguments wherever possible on non-constitutional
grounds. They may resort to consideration of constitutional
issues only as a last resort, once it is c'ear that the lis cannot be
decided by application of statute or common law.

(2) Protection Under the New Constitution’s Charter of
Rights and Freedoms

The Charter confers constitutional equality rights on
handicapped persons by virtue of a number of its provi-
sions. The most obvious of these is s. 15(1) which provides
that “Every individual is equal before and under the law and
has the right to the equal protection and equal benefit of
the law without discrimination, and in particular, without
discrimination based on race, national or ethnic origin,
colour, religion, sex, age or mental or physical disability.”
Protection for handicapped persons was explicitly incor-
porated into s. 15(1) only after months of public discussion
during the patriation debates. Its incorporation during the
International Year of Disabled Persons manifests a clear
legislative intent that it be given meaningful, and rigorous
application. Additionally, the expanded, potent wording of
equality guarantee in s. 15 as contrasted with the terse s. 1(b)
of the statutory Canadian Bill of Rights signals that Parlia-
ment intended a new regime of constitutional egalitar-
ianism.

One can foresee that when s. 15 comes into force on
April 17,1985 (see Charter s. 32(2)), challenges may be level-
led against a multiplicity of existing statutes. They mightin- -
volve statutes authorizing payment of sub-minimum wages
to certain handicapped employees, education systems pro-
viding separate or demonstrably substandard education for
handicapped children, marriage laws which deny mentally
handicapped persons the right to obtain a marriage licence
without requiring and inquiry to determine whether they
are incapable of informatively consenting to marry, and
civiland criminal commitment legislation mandating invol-
untary detention or treatment of mentally disordered per-
sons without the procedural protections normally afforded
the non-handicapped.

The equality rights guarantee in's. 15(1) is not available
as a basis for attack on “any law, programme or activity that
has as its object the amelioration of conditions of disadvan-
taged individuals or groups including those that are dis-
advantaged because of race, national er ethnic origin,
colour, religion, sex, age or mental or physical disability”
according to s. 15(2). The Charter’s drafters inserted this
provision to ensure the continued validity of affirmative ac-
tion programmes, fearing that, without it, Canadian courts
might brand these as “reverse discrimination” and invali-
date them.’* Arguably, s. 15(2) cannot be invoked by gov-
ernment to defend any discriminatory legislation or pro-
gramme simply by making a bald claim that the impugned
activity was enacted or undertaken for the purpose of am-
eliorating the conditions of disabled persons. If an unsub-
stantiated assertion of laudatory legislative intention could
save any government action otherwise contravening s. 15(1),
it would follow that s. 15(1)’s equality rights guarantee would
be utterly meaningless. Accordingly, fors.15(2) to be available
to protect an impugned government programme from invali-
dation, it should be necessary for a court to be satisfied, pre-
sumably by evidence, that the programme is likely to have the
practical effect of ameliorating the disadvantageous condi-
tions caused by a physical or mental disability.
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Although s. 15 is not yet in force, Charter attacks on laws
and government programmes discriminating against disabled
persons might be brought at present under s. 7, which pro-
vides that “Everyone has the right to life, liberty and security of
the person, and the right not to be deprived thereof exceptin
accordance with the principles of fundamental justice.” One
court has already suggested that equal treatment under law is
a principle of fundamental justice.s This is not surprising,
since American courts have for some time shown that attacks
on laws based on equal protection analysis tend to take a form
remarkably similar to attacks levelled under their due process
clauses. To the extent thats. 7 and s. 15 of the Charter each
protect the individual from arbitrary government action, they
invariably overlap.

Independent of the s. 15 equality guarantee, Charter s. 14
ensures a measure of equality to any person, involved in a
legal proceeding, who has a hearing impairment. That pro-
vision stipulates that such persons have a right to an interpre-
ter, during the proceeding, which arguably must be provided
at the public expense. Two other Charter provisions guaran-
tee a degree of equal treatment to handicapped persons who
are involuntarily confined as a result of their disability. Section
9 requires that their confinement not be arbitrary i.e., without
demonstrably good reason, while s. 12 demands that during
their confinement, such persons not be subject to cruel and
unusual treatment or punishment.

All the foregoing Charter rights are subject to two im-
portant limitations. First, governments retain the power to im-
pose limits on these rights, if they can prove that, in the cir-
sumstances, their interference with constitutional rights of
handicapped persons is reasonable, prescribed by law, and
can be demonstrably justified in a free and democratic society.
Second, government may shield an otherwise unconstitu-
tional law or practice from invalidation by enacting a statutory
provision stipulating that the impugned law or practice may
operate notwithstanding the Charter. This legislative override
clause expires in five years, unless renewed (Charter s. 33).

With the enactment of the Charter, a new era has begun
in Canada, an era during which the entitiement of handicap-
ped persons to equality of rights under law has for the first
time been advanced to the effect that certain Charter provi-
sions merely codify the common law, or freeze pre-existing
statutory rights. While such arguments might be worth con-
sidering in the context of the Charter’s guarantee of reason-
able bail (s. 11(e)) or self-incrimination (ss. 11(c) and 13}, they
have no place in the expounding of handicap equality rights.
Prior to the Charter, neither the common law nor statute law
recognized anything approximating a legal requirement that
handicapped persons not be subject to discriminatory treat-
ment by the law.

PARTD

Drawing Upon American Experience With Human Rights
for Handicapped Persons

(1) In Human Rights Code Cases

One should consider turning to U.S. experience with equal
rights legislation extending protection to handicapped per-
sons. it may furnish precedents to support legal arguments,
and more importantly, it may supply ideas on what argu-
ments to advance in support of a particular case. Though
Canadian boards and courts are not bound to follow U.S.
jurisprudence, they can certainly derive insight from the
reasoning process employed by U.S. courts and legislators
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who have grappled with the balancing of the interests of
handicapped persons, employers, service providers, etc.,
for many years.

The most important American legislation extending
protection to handicapped persons from discrimination js
the federal Rehabilitation Act, 1973, Because the U.S. con.
gress lacks power to regulate business practices within loca|
state economies, the device used in this legislation to allow
the long arm of federal law to reach discriminatory prac-
tices is the Federal Government’s spending power. The
Rehabilitation Act binds federal government agencies and
those who either receive federal funds or who do businesg
with the U.S. Government above a minimum dollar amoun, |

The Rehabilitation Act, 1973 sets out the rights of handi.
capped persons in two short provisions. For example: s. 504
provides, “No otherwise qualified handicapped individual in
the United States, as defined in section 7(6) shall, solely by
reason of his handicap, be excluded from the participationin,
be denied the benefits of, or be subjected to discrimination
under any program or activity receiving Federal financial as-
sistance.” Section 503 imposes a similar requirement on par-
ties doing business with the U.S. government.

Augmenting these sections are a mass of regulations
found in the U.S. Federal Register promulgated by the exe-
cutive branch which set out in finer detail the substantive
obligations created by the statute. One may wish to have re-
gard to these regulations, as an instructive guide on reason-
able interpretations of amorphous concepts like “discrimina-
tion” in particular fields. Of greatestsignificance is the partial
definition of “discrimination” in the regulation #84.112. It
provides:

(a) A recipient shall make reasonable accommo-
dation to the known physical or mental limita-
tions of an otherwise qualified handicapped
applicant or employee unless a recipient can
demonstrate that the accommodation would
impose an undue hardship on the operation of
its program.

Reasonable accommodation may include:

(i) making facilities used by employees readily
accessible to and useable by handicapped
persons; and

{ii) job restructuring, part-time or modified

work schedules, acquisition or modification

of equipment or devices, the provision of
readers or interpreters, and other similar
actions.

(c) In determining pursuant to paragraph (a) of
this section whether an accommodation would
impose an undue hardship on the operation of
a recipient’s program, factors to be considered
include:

(i} the overall size of the recipient’s program
with respect to number of employees,
number and type of facilities, and size of
budget;

(ii) the type of the recipient’s operation, includ-
ing the composition and structure of the
recipients work force; and

(iii) the nature and cost of the accommodation
needed;

(b
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(d) A recipient may not deny any employment
opportunity to a qualified handicapped
employee or applicant if the basis for the denial
is the need to make reasonable accommoda-
tions to the physical or mental limitations of
the employee or applicant.”

One should examine state legislation in force in various
parts of the United States that provides protection against dis-
crimination for the handicapped, as well as jurisprudence
developed under that legislation.

(2) In Charter Cases

When canvassing legal arguments that may be raised in a
Charter case, regard may be had to American constitutional
treatment of equality rights for handicapped persons. Can-
adian courts have shown themselves willing to examine
American constitutional jurisprudence as a source of in-
sight.”® The 14th Amendment to the U.S. Constitution guar-
antees that no state shall deprive a person of “the equal pro-
tection of the laws”. The due process clause of the Fifth
Amendment has been construed to impose the same obli-
gation on the U.S. Federal Government.’ These constity-
tional guarantees have been used in a number of areas to
expand the civil right of handicapped Americans. Legisla-
tion providing for the involuntary incarceration of asserted-
ly mentally handicapped persons without adequate pro-
cedural safeguards has been struck down.2

Second, U.S. courts have held that state educational
systems that provide separate schools for mentally handi-
capped children, whose programmes are inferior to that
provided non-handicapped children, violate the 14th
Amendment’s equal protection clause.?" Responding to
those decisions, the U.S. Congress enacted the Education of
All Handicapped Children Act?? which obliges states, re-
ceiving federal funds, to provide educational opportunities
for handicapped children in the least restrictive environment
suited for each child’s needs.

Finally, the 14th Amendment due process guarantee has
been held to provide that a blind school teacher be afford-
ed some form of hearing before the state can fire him on
account of his disability.2s
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