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= Exhibit - The Formative Years, Ministry of
Education, 1975, filed as Exhibit R-34 at Lf (p

¥ Ontario Special Education (English) %

,E Tribunal, first referred to at the hearing

before The Ontario Special Education
(English) Tribunal on June 28, 1993

The Formative Years

Education in the Primary and Junior years. both in the
home and in the school. is of paramount importance. The
experiences of these early years mould the child’s attitudes
to learning and provide the basic skills and impetus for
his continuing progress.

In setting out the fundamentals of the program for the
Primary and Junior Divisions of the elementary schools of
Ontario. recognition has been given to the following
important factors:

3 the philosophical commitment of our society to the
worth of the individual;
~ significant research conducted in Canada and abroad:
= the recommendations and viewpoints contributed by
teachers. parents. trustees. administrators. and other citi-
zens of this province through the cyclic review process.
It is the policy of the Government of Ontario that every
child have the opportunity to develop as completely as
possibie in the direction of his or her talents and needs.
On behalf of the educational community and other citi-
zens. the Government pledges to support an education
that develops basic skills. knowledge. and attitudes. that
endeavours to provide a fuller life during a child’s years in
the Primary and Junior Divisions, and that endeavours 1o
nurture every child’s growth so that each may be able to
continue his or her education with satisfaction and may
share in the life of the community with competence.
integrity. and joy.
It follows that the curriculum will provide opportunities
for each child (to the limit of his or her potential):

* 10 acquire the basic skills fundamental to his or her
conunuing education:

< 10 develop and maintain confidence and a sense of
self-worth: ' .

* to gain the knowledge and acquire the attitudes that he
or she needs for active participation in Canadian society:

@ 10 develop the moral and aesthetic sensitivity necessary
for a complete and responsible life.
It 1s also the policy of the Government of Ontario that

education in the Primary and Junior Divisions be con-

ducted so that each child may have the opportunity to

develop abilitres and aspirations without the limitations
imposed by sex-role stereotypes.
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To achieve these goals. the Ministry of Education holds

certain expectations regarding the nature of the program |

in the Primary and Junior Divisions and the related
responsibilities of teachers, principals. and supervisory
officials. The responsibilities include:

(1) planning and implementing programs consistent with

the goals and expectations of the Ministry of Education:

(2) assessing each child’s leamning on a continuous basis to
ensure learning at a level and rate that are in keeping
with individual abilities and. where warranted. diagnos-
ing difficulties and making appropriate changes in the
program or teaching-learning strategies:

(3) ensuning that each child experiences a measure of suc-
in his or her endeavours, so that each may de-
velop the self-confidence needed for further leaming:

(4) organizing space and facilities and providing resources
that allow scope for imaginative and varied activities:

(5) communicating with parents concerning each child's
progress.

Programs developed at the local level should provide
each child with opportunities 10 achieve the levels of com-
petence and the forms of growth and development im-
plied in the aims that follow. Such programs should allow
individual children to move beyond the expectations
of the program without subjecting those who cannot reach
them to loss of self-esteem or confidence. The programs
should also accommodate any modifications that may be
necessary o meet the needs of children with leaming or other
disabiliues.

Aums related 1o Communications (language and mathe-
matics) have been set out separately for each division. and
may be found on pages 6 to 16. Aims related to the Ans
and to Environmental Studies are not allocated to panicu-
lar divisions. and are outlined on pages 17 10 23. The
sequence in which the aims are listed in the document
does not imply an order of priority.

Listed under each aim are a number of more specific
learmung oppontunities that contribute to the major aim.
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Reasons for Judgment of the Divisional
Court dated February 11, 1994 (O 8 /

=T Court Pile No. 42/9%4
ONTARIO COURT OF JUSTICE

(GENERAL DIVISION)
DIVISIONAL COURT
CARRUTHERS, DUNNET and ADAMS JJ.

BETWEEN:

CAROL EATON AND CLAYTON EATON Anne Molloy and Janet
Budge or the AppIzcants
Applicants :

THE BRANT COUNTY BOARD OF Christopher Ri;gs. Q.C. and
EDUCATION Bren Bowlby for the
Responadent

Respondent
Dennis Brown Q.C. and
John__Zarundy for the
Intervenor, the
Attorney General for

Ontario

S’ Gt et N Nt N Nl Sl St St pt St Sl P St P e SulP St

Heard: .. Pebruary -8, 1994

ADAMS J. (ORALLY)

-

This application seeks to quash the determination of the
Ontario Special Education Tribunal that an educational placement of
Emily Eaton in a special class best meets her special needs, while
a continued placement in a regular class, not only does not do so,

but is detrimental to her.

Emily Eaton is a nine-year old student enrolled in the
Brant County Board of Education. Emily has cerebral palsy. She is
unable to communicate orally and is unable to use sign language

meaningfully. The Education Act, R.S.0. 1990, c.E.2. and its
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‘Regulations set out a comprehensive scheme Qfor the identification
of exceptional pupils and for the placement of those students into
educational settings where the special educational programmes and
services appropriate to meet their needs can best be delivered.
This scheme also provides for a right of parents to appeal the

identification and placement of their children by school boards.

Regulation 305, R.R.O. 1990, sets out the requirement
that every board of education set up an Identificatioh, Placement
and Review Committee, hereinafter the IPRC, to deal with the
identification and placement of exceptional pupils in the first
instance. From the IPRC, there is an appeal to a special education
appeal board and, from this appeal board, parents may apply for

’
leave to/appeal to the Special Education Tribunal.

In November 1989, the IPRC for the Brant County Board,
identified Emily as exceptional and determined that she would be
placed, on a trial basis, in a kindergarten in the parents'
neighbourhood school, with an educational assistant. In June of
1990, the IPRC determined that Emily would continue in kindergarten
for the 1990-91 school year. In May of 1991, it was determined
that Emily would be placed in the regular grade 1 class. During
Grade 1, a number of concerns arose concerning the appropriateness

of her continued placement in a regular classroom.

There is no need to itemize all the concerns, save to say
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that the teachers and educational assistants working with her came
to ihe conclusion, based on this three-year experience, that the
continued placement was not in Emily's best interests and, indeed,
that its continuation might well harm her. These concerns were
shared with the IPRC and Emily's parents. Thereafter, and by
decision dated February 24, 1992, the IPRC confirmed Emily's
identification as an exceptional pupil, but determined that she
would be placed in a special education class. Emily's parents
appealed this decision to a special education appeal board which
unanimously confirmed the decision of the IPRC. The Eatons then
appealed, a leave hearing being waived, to the Ontario Special
Education Tribunal. This application is in respect to the

resulting decision of that tribunal.

’

In the intervening year between the IPRC decision and the
conclusion of the appeal hearing, Emily remained in a regular class
placement in Grade 2, pursuant to the order of Borins J., dated
September 11, 1992. Her teachers and educational assi_stants

continued, however, to be concerned about Emily.

Before this court, it was argued that the Tribunal was
not expert, as evidenced by the presence of only "a fingl and
binding” style privative clause. The essential errors alleged to
have been committed by the Tribunal were: (1) conducting its own
literature search on the close of the hearing, without permitting

comment by the applicants prior to the Tribunal rendering its
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decision: and (2) failing to place on the Board of Education a

iegal burden, said to arise under the Education Act by implication

from the Charter of Rights and Freedoms and the Ontario Human

Rights Code, to establish that the transfer of BEmily out of the

regular class to a special education class would be clearly better
for her. With respect to this latter ground, it was also submitted
that the Tribunal had no basis for rejecting the expert evidence
adduced by the applicant that "an integrated approach® was almost
#lways the preferred approach. It was further submitted- that there
was no evidence before the Tribunal affirmatively establishing that
the special education class proposed would redress the conéé:ns
ra-ised about Emily's education and would be clearly better for her.
Finally, /it was submitted the Tribunal failed to deal with evidence

that a special education class would present its own negative

problems for Emily.

) We are all of the view that this specialized body dealt
comprehensively and thoughtfully with all the issues raised before
it and with the central focus being what was best for Emily in all
of the circumstances. It had before it the evidence of three years
Qf escperience with Emily in a regular class enviromment; the
gvidence of Emily's parents, based on their experience with her and
their understanding of her needs; and the evidence of various
expert witnesses. The Tribunal accepted that a regular class was

to be considered the preferred placement, as long as this was

consistent with the best interests of a student in any particular
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The Tribunal was also conscious of the Charter of Rights and

tase.

Freedoms and the Ontario Human Rights Code.

Against this backdrop and after a 21-day hearing, the
Tribunal unanimously denied the appeal and affirmed the

determination of the IPRC of February 24, 1992.

While we find the Tribunal to be worgliiiZofscurial
deference .given. the. structure of the legislation, ";.335 ,gnbject
matter, and the composition of the Tribunal,. we can find no error
of law on the record before us in any event. Onus did nbt play a
role in the Tribunal's determination. It found there was ample
evidence ‘before it establishing that the recommended placement was
in Emily's best interest. This was a factual determination it was
entitled to make on the evidence placed before it. There was also
no legal error in giving the weight it did.to the testimony of the

three experts called by the applicants, hiving regard to the

evidence they gave and the admissions they made.

Furthermore, we are not satisfied, in these particular
circumstances, that the Tribunal's post-hearing review of “the
literature” to which the experts generally referreri did anything
more than confirm its independent assessment of the ev)idem:e before
it and the various admissions of the applicants' experts with
regard to that research. Indeed, we note that counsel for the

applicants, in an argument directed at seeking to place before the
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Tribunal certain articles in the literature, stated that the

Tribunal was:

... an expert Tribunal and what I am doing is
putting forward articles which you've already
read, at least know about, and I am pointing
to the ones in which I would place emphasis.
There's nothing to stop you from reading these
articles in any event. I would expect that
you probably would do that.

Accordingly, there was no denial of natural justice in the

circumstances.

Finally, we have great difficulty in appreciating how the

Charter of Rights and Freedoms and the Ontario Human Rights Code

create a presumption in favour of one pedagogical theory over

20 another, particularly when the implementation of either theory

needs the protection of the saving provisions found in s.15 of the
Charter and s.14 of the Code. But in this case, that issue is
entirely academic because the Tribunal found the evidence clearly
established that Emily's best interests will be better served with

the recommended placement.

In dismissing this application, however, we echo the
Tribunal's reminder that our decision does not relieve the School

Board and the parents of the obligation to collaborate creatively

30 jn a continuing effort to meet Emily's present and future needs.
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There is no order as to costs
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PREFACE

This publication combines references to legisiation,
regulations, policies, and resources pertaining to the

education of exceptional pupils in Ontario.

It is intended to

serve as an information resource to assist trustees and
administrators in implementing, reviewing, and evaluating

special education programs and services,

This publication replaces the Special Education Information

Handbook 1981.
It is the Ministry of Education's intention to

update this

handbook regularly. Suggestions for improving this

document may emerge as a resuit of its use.
submitted to:

Director

Special Education Branch
17th Floor, Mowat Bilock
Queen's Park

Toronto, Ontario

M7A 12

These may be

.

1
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June 28, 1993

In accordance with the Education Act and regulations, by
September 1985:

-—- each Ontario school-age pupil is entitled to access to
publicly supported education in the pupil's language of
instruction, regardiess of the pupil's special needs;

pecial.
those needs;

— parents or guardians of exceptional pupils shatl be
interviewed with respect to the identification and

placement of such pupils.

2. Basic Principles

Programs and services for all pupils in Ontario, Including
those who are exceptional, are provided in accordance with
the requirements of the Education Act and with principles
articulated in the following circulars:

- Schools General: The Foundations of Curriculum in the
ementary an con s of ONntario

— Circular s rmative Years,

-- Ontario Schools, Intermediate and Senior Divisions
rades /- s): Program an ploma Requirements, 1984

These principles include the following: -

— All persons have a right to education; society has an
cbligation to provide an opportunity for education
through schooling.

— A : ational
B oo i auality

appropriate to their needs, abilities, and interests.

—~ ammgysv_iifelong .process wvery person should
be given apportunities“td“dtquire “attitudes, skills,
and Jpabits-that-will-enable_him/her to derive maximum
benefit from the learning “cpportunities he/she
encounters in life.

-_— 3MW_M_;M school
“should reflect “Tor Thi . Woh-of. the individual
and respect for the differences among ind viduails and
groups. .

[,

3

.
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-- Each person has unique needs that must be recognized
and planned for in the curriculum so that each person
can function effectively as an individual, as a me{nber
of a family, as a worker, and as a member of society
and the global community.

— The school and its program should reflect recognition
of, and support for, the role of the family in the
nurturing and education of the young.

-- The schoo! and its program should reflect a balance
between the rights of the individual and the needs of

society.

-- The school and its program should continually anticipate
the future and strive to respond to changes in society
to enable students to live effectively in a changing
environment and to use their skills, imagination, and
creativity to shape their world.

-- There should be co-operation and a willingness to share
responsibilities among all parties responsibie for
schooling: the Ministry of Education, school boards,
parents, students, teachers, the community, and other
ministries and agencies.

3. The Goals of Education

The goals of education in Ontario are as t’ollows:1

The Ministry of Education in Ontario strives to
provide in the schools of the province equal
opportunity for all. In its contribution to
programs, personnel, facilities, and finances, the
ministry has the overall purpose of helping
individual learners to achieve their potential in
physical, intelliectual, emotional, social, cultural,
and moral developrient. The goals of education,
therefore, consist of helping each student to:

1. develop a responsiveness to the aynamic
processes of learning

1Ministry of Education, Ontario, Ontario Schools.
Intermediate and Senior Divisions (Grades 7-12/0ACs):
Program and Diploma Requirements, 1984. (}oronto:

inistry of tducation, Ontario, 1984), p. 3. .
Henceforth cited as OSIS.
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Volunteers are often utilized in the school. Such persons
might be parents, senior citizens, or students. School
boards should provide guidelines for the selection, training,
and supervision of the type of volunteers best suited to

their particular school needs.

4. Professional Development

Most school boards offer comprehensive programs of
professional development activities for trustees,
administrators, teachers and support staff. These programs
respond to a wide range of needs and interests related to

special education.

The Ontario Teachers' Federation and its affiliates provide
speakers, program suggestions, and workshops to their
members. The Council for Exceptional Children is one of
many organizations that host conferences and workshops at
the provincial and local levels. Faculties of education and
the Ontario Institute for Studies in Education provide many
conferences in addition to their degree-granting programs.

5. Spectrum of Educational Settings

Boards are encouraged to provide, directly or indirectly, a
continuum of service that would provide as full a range of
placements as possible to meet the needs of exceptional
pupils. The primary focus in the development of such a
range of placements is to provide an exceptional pupil with
the strengths and capabilities needed to return to a regular
classroom or achieve success in a specialized setting.

Specialized instructional settings are based on the needs of a3
pupil who is not experiencing success in the regular setting.
The opportunity for a specialized setting allows for greater
pupil-teacher interaction and a greater focus on individual
needs. The hierarchy of specialized settings reflects the
intensity of this interaction and individualization required for
a pupil to demonstrate success.

In many cases, the degree of suppiementary assistance
needed by an exceptional pupil can be met in the regular
classroom, through the provision of specialized consuitation
to the teacher, special equipment, and the availability of
additional persons with specialized skills or tasks to perform.

in order to achieve a more intense learning experience it
may be deemed advisable to provide a setting in which a
greater degree of individualization is possible. In this

-instance the pupil may meet with a qualified special education

teacher. Such a session may be conducted on an individual
or small group basis. This option permits- the pupil to
maintain a regular class placement. '

-y
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e Ontari . )
m?qﬁsuﬁ some pupils are such that a more highly
specialized setting is required. At this level of need, the

self-contained special education classroom may be the
placement recommended.

For some children whose degree or complexity of need has
been unresponsive to traditional methods of help, different
collaborative forms of therapeutic and educational
intervention in a variety of settings may be necessary.

Where school boards cannot provide placements within their
local jurisdiction, they may enter into an agreement with
other school boards for some or all of the appropriate special
education program(s) and service(s).

Policies and procedures for early identification and ongoing
assessment, in accordance with the Education Act and

regulations and Ministry of Education memoranda, should be
utilized as an integral part of the process leading to special

education.

6. ldentification and Description of a Pupil's Needs

The identification of a pupil's needs is crucial to the
provision of special education programs and services. The
implementation of Policy/Program Memorandum No. 11, 1982,
"Early ldentification of Children's Learning Needs", requires
school boards to identify all pupils' strengths and
weaknesses when they are first enrolled and to reassess
them on a regular basis. The nature of the classroom
situation and of the relationship between the teacher and the
pupil can generate insightful information regarding the
pupil's current level of functioning. However, the major
focus in this process is on the teacher's ability to observe
the pupil's behaviour and synthesize pertinent assessment
data into meaningful acceptable educational objectives.

The process of early identification should alert parents, as
well as teachers, to the special needs of some pupils.
Referral to an ldentification, Placement, and Review
Committee (IPRC) may result in additional specialized
assessments being conducted. A number of factors —
physical, social, emotional, cultural, and environmental --
influence pupil's learning needs. Effective liaison and
communication with parents and professionals in a variety of
disciplines are essential.

In the process of identifying exceptional pupils, the IPRC is
obliged to employ the definitions of exceptionalities provided
by the Minister of Education. (See part 1, section 9 of this
document.) Each board is required, by legisiation, to
develop a parent guide for the information of parents/
guardians to describe the referral, identification, placement
and appeal process, and set out the provisions of section 6
of Ontario Reguiation 554/81.

-1 "1 -1
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Reg./Régl. 304

EDUCATION

Reg./Regl. 305

(a) a school or class is closed for a temporary period because of
failure of transportation arrangements, inclement weather,
fire, flood, a breakdown of the school heating plant or a
similar emergency, or a school is closed under the Health
Protection and Promotion Act or the Education Act; and

(b) the school calendar is not altered under subsection (1),

the day on which the school or class is closed remains an instructional
day or a professional activity day, as the case may be, as designated
on the school calendar applicable to such school or class. O. Reg.
822/82, s. 6.

7.—(1) Every board shall publish annually its school calendar or
school calendars and ensure that copies thereof are available at the
beginning of the school year for the information of parents and

pupils.

(2) A school calendar or school calendars published under sub-
section (1) shall, in addition to the information required to be listed
under subsection 4 (1), indicate in a general manner the activities to
be conducted on professional activity days. O. Reg. 822/82,s. 7.

8. In each year, every board shall undertake an annual evaluation
of the activities of the professional activity days of the previous year
and retain such evaluations on file. O. Reg. 822/82, s. 8, revised.

9.—(1) A Remembrance Day service shall be held in every school
on the 11th day of November or, when the 11th day of November is a
Saturday or a Sunday, on the Friday preceding the 11th day of
November.

(2) Subsection (1) does not apply where the school participates in
a service of remembrance at a cenotaph or other location in the
community. O. Reg. 822/82,s. 9.

REGULATION 305

SPECIAL EDUCATION IDENTIFICATION
PLACEMENT AND REVIEW COMMITTEES
AND APPEALS

1. Inthis Regulation,

“Appeal Board” means a Special Education Appeal Board estab-
lished by a board under section 4;

“committee” means a Special Education Identification, Placement
and Review Committee established under this Regulation and
includes a Special Education Program Placement and Review
Committee heretofore established under the regulations that
meets the requirements of this Regulation for a Special Education
Identification, Placement and Review Committee;

*“parent” includes a guardian of a pupil. O. Reg. 554/81,s. 1.
2.—(1) Where a board has established or establishes special edu-

cation programs or ides special education services for its excep-

tional pupils it shall establish in accordance with section 3 one or

more Special Education ldentification, Placement and Review Com-

sn;inea and shall determine the jurisdiction that each such committee
all have.

(2) A principal,
(a) may upon written notification to a parent of a pupil; or
{b) shall at the written request of a parent of a pupil,
refer the pupil to th» committee or, having regard to the jurisdiction
of the committees where more than one committee has been estab-

lished, refer the pupil to the committee that the principal considers
10 be the most appropriate in respect of the pupil.
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(3) Where a2 committee is engaged in identifying a pupil as an
exceptional pupil or in determining the recommended placement of
such a pupil, the committee shall obtain and consider an educational
assessment of the pupil and,

(a) where the committee determines that a health assessment
or a psychological assessment or both of the pupil are
required to enable the committee to make a correct identifi-
cation or determination in respect of the pupil and with the
written permission of the parent, obtain and consider a
health assessment of the pupil by a legally qualified medical
practitioner and obtain and consider a psychological assess-
ment of the pupil;

(b) where, in the opinion of the committee, it is practicable so
to do, the committee shall, with the consent of a parent of
the pupil, interview the pupil;

(c) unless the parent waives or refuses to participate in an
interview, the committee shall interview a parent of the
pupil; and

(d) the committee shall cause to be sent to a parent of the pupil
and to the principal who has made the referral, as soon as
possible after the making of its determination, a written
statement of,

(i) the identification it has made of the needs of the
pupil,

(ii) where, in the opinion of the committee the pupil is
an exceptional pupil, the recommendation made in
respect of the placement of the pupil, and

(iii) the date the committee proposes to notify the board
of its determination.

(4) A parent of a pupil may, prior to the date set out in a state-
ment under subclause (3) (d) (iii) in respect of the pupil, upon writ-
ten notice to the principal, request in writing a meeting with the com-
mittee to discuss the statement and the committee shall arrange to
meet with the parent and the principal for such purpose.

(5) Each committee shall notify the director of education of the
board, or the secretary of the board where the board does not have a
director of education,

(a) on or after the date set by the committee as set out in the
statement; or

(b) after the discussion of the statement held under subsection
@,

of the determination made by the committee as set out in the state-
ment and the change, if any, made in the determination as a conse-
quence of such discussion and shall send a copy of such notice to the
parent and the principal.

(6) A board may establish procedures in addition to the require-
ments set out in subsection (3) that shall be followed by a committee.

(7) Each board that has established one or more committees shall
prepare a guide for the use and information of parents that,

(a) describes the circumstances in which and the procedures
under which a pupil may be referred to a committee;

(b) outlines the procedures referred to in subsection (3) and
any additional procedures required by the board under sub-
section (6) that are required to be followed by a committee
in identifying a pupil as an exceptional pupil and determin-
ing the recommended placement of the pupil;

(c) cxplains the function of and the right to appeal determina-
tions of a committee to the Appeat Board; and
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(d) sets out the provisions of section 6 of this Regulation,

and shall ensure that copies thereof are available at each school
within the jurisdiction of the board and at the head office of the
board and shall provide copies for the appropriate Regional Director
of Education of the Ministry.

(8) Where a board provides schools or classes under Part XII of
the Act. the board shall ensure that the guide referred to in subsec-
tion (7) is available in the English or French language as the case
may be. O. Reg. 554/81,s. 2.

3.—(1) A committee shall consist of such number of members,
not fewer than three, as the board that establishes the committee
may determine, all of whom, subject to subsection (2), shall be
appointed by the board and one of whom shall be a supervisory offi-
cer or a principal employed by the board, except that where the
board does not employ a supervisory officer and employs only one
principal. one of such members shall be a person approved by the
appropriate Regional Director of Education.

(2) A supervisory officer referred to in subsection (1) may desig-
nate a person to act in his or her place as a member of the committee
without the approval of the board.

(3) A member or trustee of the board is not eligible to be
appointed as a member of a committee. O. Reg. 554/81, s. 3 (1-3).

(4) Where an identification, placement or review of a placement
under consideration by a committee is in respect of a secondary
school pupil admitted to secondary school from a separate school, or
in respect of a trainable retarded pupil of a divisional board whose
parent is a separate school supporter. the board that operates the
secondary school. or the divisional board, as the case may be, shall
advise the separate school board of the identification, placement or
review under consideration and when requested so to do by the sepa-
rate school board shall appoint as an additional member of the com-
mittee for the purpose only of such consideration,

(a) a supervisory officer or a principal of the separate school
board from among the supervisory officers and principals
designated for such purpose by the separate school board;
or

(b) a provincial supervisory officer or other person designated
by the Regional Director of Education for the region in
which the head office of the secondary school or divisional
board. as the case may be, is situate where the separate
school board has appointed oniy one principal and does not
employ a supervisory officer. O. Reg. 554/81. s. 3 (4),
revised.

(5) Where a board provides a school or class under Part XII of
the Act and is required to establish one or more committees under
section 2 of this Regulation, it shall establish one or more additional
committees,

(a) comprised of members who are French-speaking where
French is the language of instruction in such school or class;
or

(b) comprised of members who are English-speaking where
English is the language of instruction in such school or
class,

and where a pupil who is enrolled in such school or class is referred
to a committee and a parent of the pupil so requests, the committee
whose members are French-speaking or English-speaking, as the
case may be. shall consider the identification, the placement and any
review of the placement of the pupil. O. Reg. 554/81, 5. 3 (5).

4.—(1) A parent of a pupil who disagrees with,
(a) the identification of the pupil as an exceptional pupil;

(b) the decision that the pupil is rot an exceptional pupil: or
(c) the placement of the pupil as an exceptional pupil,

as determined by a committee, may give to the secretary of the board
within fifteen days of the discussion referred to in subsection 2 (4),
or in subsection 10 (3), as the case may be, a written notice of appeal
of the determination of the committee and the board shall within
thirty days of the receipt of the notice of appeal by the secretary
establish and, subject to subsections 7 (1) to (5), appoint the mem-
bers of an Appeal Board.

(2) Where the parent of a pupil gives notice of appeal under sub-
section (1), the notice shall indicate whether the disagreement with
the decision of the committee is in respect of the matter referred to
in clause (1) (a), (b) or (c) or in respect of both of the matters
referred to in clauses (1) (a) and (c), as the case may be, and shall
include a statement that sets out the parent’s disagreement with the
decision. O. Reg. 554/81,s. 4.

5. An Appeal Board shall not reject or refuse to deal with an
appeal by reason of any actual or alleged deficiency in the statement
referred to in subsection 4 (2) or in the failure of the parent, in the
opinion of the Appeal Board, to accurately indicate in the notice of
appeal the subject of the disagreement, and where, during the meet-
ing referred to in subsection 7 (7), the true nature of the disagree-
ment and the reasons therefor are ascertained, the notice of appeal
shall be deemed to be amended accordingly and shall be so reported
to the secretary of the board under subsection 7 (10). O. Reg.
554/81,s. 5.

6.—(1) An exceptional pupil shall not b= placed in a special edu-
cation program without the written consent of a parent of the pupil.

(2) Where a parent of an exceptional pupil,

(a) refuses or fails to consent to the placement recommended
by a committee and to give notice of appeal under section 4;
and

(b) has not instituted proceedings in respect of the determina-
tions of the committee within thirty days of the date of the
written statement prepared by the committee,

the board may direct the appropriate principal to place the excep-
tional pupil as recommended by the committee ard to notify a parent
of the pupil of the action that has been taken. O. Reg. 554/81, 5. 6.

7.—(1) A Special Education Appeal Board shall consist of three
members none of whom shall have had any prior involvement with
the matter under appeal. ’

(2) Where a pupil in respect of whom an appeal is brought under
section 4 is enrolled in a school or class established under Part XII of
the Act, a parent of the pupil may request that the appeal be con-
ducted before an Appeal Board comprised of members who are
French-speaking or English-speaking, as the case may be, and the
board shall ensure that the request is complied with by appointing
where necessary, a chair and members of the Appeal Board who are
French-speaking or English-speaking as required, and this subsection
applies even though the parent may not have requested that the iden-
tification, the placement or review of the placement of the pupil have
been conducted by members of a committee who were French-

speaking or English-speaking, as the casc may be.

(3) The chair of the Appeal Board, who shall be designated. as
such by the board, shall not be, or have been,

(a) a member or a trustee of the board; or

(b) an cmployee or former employee of the board.

(4) One member of the Appeal Board shall hold qualifications as
a supervisory officer.
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(5) Where an appeal is brought in respect of a pupil, one member

of the Appeal Board shall be.

(a) a member of a local association as defined in subsection
206 (1) of the Act that is designated by a parent of the

pupil;

(b) a representative of the local association referred to in clause
(a) who is resident in the area of jurisdiction of the board
and nominated by the local association; or

(c) where no local association referred to in clause (a) has been
established in the area of jurisdiction of the board, a mem-
ber of the local community nominated by a parent of the

pupil.

(6) Each board shall provide each Appeal Board with secretarial
and administrative services required by the Appeal Board.

(7) A chair of an Appeal Board shall forthwith arrange with a
parent of the pupil where an appeal is brought in respect of a pupil,
for a meeting with the Appeal Board at a convenient time and place
for a discussion of the disagreement of the parent with the determi-
nation of the committee and the relevant issues under appeal.

(8) Any person who in the opinion of an Appeal Board may be
able to contribute information with respect to the matters before the
Appeal Board shall be invited to attend the discussion and the dis-
cussion shall be conducted in an informal manner.

(9) Where in the opinion of an Appeal Board all the opinions,
views and information that bear upon the matters under appeal have
been presented to the Appeal Board, the Appeal Board shall
adjoumn the discussion and within three days thereafter may,

(a) agree with the committee and dismiss the appeal;

(b) disagree with the committee and refer the matter back to
the committee stating the reasons for the disagreement; or

(c) where the Appcal Board is satisfied that a pupil in respect
of whom an appeal is brought is not in need of a special
education program or special education services, set aside
the determination of the committee that the pupil is an
exceptional pupil.

(10) An Appeal Board shall report its decision in writing to a par-
ent of a pupil in respect of whom an appeal is brought, the commit-
tee and the secretary of the board, with reasons therefor where
demanded.

(11) The board within thirty days after receiving the report
referred to in subsection (10) shall accept or reject such decision and
the secretary of the board shall notify in writing a parent of the pupil
and the committee of the decision of the board and in such notice
shall inform the parent of the provisions of section 37 of the Act.

(12) Each board shall, in accordance with its own policies, pay
the travelling and living expenses and other costs of the members of
the Appeal Board incurred while engaged on their duties as mem-
bers of the Appeal Board. O. Reg. 554/81,s. 7.

8.—(1) Where an exceptional pupil is placed by a committee,.

(a) a committee shall review the placement of the pupil at least
once every twelve months or pursuant to an application
made under clause (b), whichever first occurs;

(b) a parent of the pupil or the principal of the school at which
the special education program is provided may, at any time
after the placement has been in effect for three months,
apply in writing to the chief executive officer of the board,
or to the secretary of the board where the board has no
chief executive officer, for a review by a committee of the
placement of the pupil: and
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(c) the placement of the pupil shall not be changed by a com-
mittee without,

(i) prior notification in writing of the proposed change
in placement to a parent of the pupil,

(ii) a discussion of the proposed change in placement
between the committee and a parent of the pupil,
and

(iii) the consent in writing of a parent of the pupil.

(2) Subsection 6 (2) applies with necessary modifications to the
refusal or failure of a parent to consent to a recommended change in
placement under clause (1) (c). O. Reg. 554/81,s. 8.

9. A board that provides an exceptional pupil with a special edu-
cation program or services shall cause a parent or guardian of the
pupil to be advised in writing of the reviews, notices and discussions
referred to in section 8 that are to be provided in accordance with
;h;:/s Regulation and the provisions of subsection 8 (2). O. Reg.

1,s. 9.

10.—(1) Where a committee is engaged in the review of a place-
ment of an exceptional pupil it shall,

(a) obtain and consider an educational assessment of the excep-
tional pupil; and

(b) consider on the basis of written reports, and other evidence
including the evidence of a parent of the exceptional pupil
whether the placement of the pupil appears to meet the
needs of the pupil.

(2) Where the committee is satisfied with the suitability of the
placcment of an exceptional pupil it shall in writing confirm the
placement and so report to a parent of the exceptional pupil and to
the principal of the school where the exceptional pupil attends.

(3) If a parent of an exceptional pupil who is the subject of a
review so requests in writing, the committee shall within fifticen days
of the receipt of the request by the board meet with the pareat to dis-
cuss the report.  O. Reg. 554/81, s. 10.

11. A parent of an exceptional pupil who disagrees with a place-
ment or the refusal to change a placement recommended by a com-
mittee as a result of a review referred to in clause 8 (1) (a) may
;ggclsal to an Appeal Board in sccordance with section 4.  O. Reg.

1,s. 11.

12.—(1) A notice of appeal under section 4 acts as a stay of pro-
ceedings of a committee in relation to the placement of a pupil.

(2) For the purposes of this Regulation, where a statement,
report or notice is sent by mail it shall be sent by first class mail and it
shall be deemed to have been received by the person to whom it was
sent on the fifth day next following the date on which it was mailed.

(3) Where a parent of an exceptional pupil refuses in writing to
discuss the statement or report of a committee with the committee
and wishes to appeal to the Appeal Board, the discussion shall for
the purposes of section 4 be deemed to have been held on the day
such written refusal is received by the committee. O. Reg. 554/81,
s. 12

REGULATION 306

SPECIAL EDUCATION PROGRAMS AND
SERVICES

1. A Special Education Program Placement and Review Commit-
tee heretofore established by a board under the regulations shall be
deemed to be a committee referred to in subparagraph iii of para-
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(c) to which the cost of education in
respect of the pupil is payable by the
Minister; (“éleve en difficulté™)
R.S.O. 1980, c. 129, s. 1 (1),
pars. 20, 21.

“guardian” means a person who has lawful
custody of a child, other than the parent of
the child; (“tuteur”) 1982, c. 20, s. 2 (1).

“head office” of a board means the place at
which the minute book, financial state-
ments and records, and seal of the board
are ordinarily kept; (“si¢ge”) R.S.0O. 1980,
c. 129,s. 1 (1), par. 23.

“Indian” has the same meaning as in the
Indian Act (Canada); (“Indien’) 1982,
c. 32,s.1(1), pan.

“intermediate division” means the division of
the organization of a school comprising the
first four years of the program of studies
immediately following the junior division;
(‘“‘cycle intermédiaire””) R.S.O. 1980,
c. 129,s. 1 (1), par. 24.

“judge” means a judge of the Ontario Court
(General Division); (“juge”) R.S.0. 1980,
c. 129.s. 1 (1), par. 25, revised.

“junior division” means the division of the
organization of an elementary school com-
prising the first three years of the program
of studies immediately following the pri-
mary division; (*“cycle moyen”)

“locality” means a part of territory without
municipal organization that is deemed to
be a district municipality for the purposes
of a divisional board or of a district com-
bined separate school board; (*localité”)

“Minister”” means the Minister of Education;
(**ministre™)

“Ministry” means the Ministry of Education;
(* ministére’)

“municipality” means a city, town, village,
township or-improvement district; (*‘muni-
cipalité””) R.S.O. 1980, c. 129, s. 1 (1),
pars. 26-30.

“occasional teacher” means a teacher
employed to teach as a substitute for a per-
manent, probationary, continuing educa-
tion or temporary teacher who has died
during the school year or who is absent
from his or her regular duties for a tempo-
rary period that is less than a school year
and that does not extend beyond the end
of a school year; (“enseignant suppléant’)
R.S.0. 1980, c. 129, s. 1 (1), par. 31;
1989, c. 2,5. 1 (2).

“parcel of land” means a parcel of land that
by the Assessment Act is required to be
separately assessed; (“parcelle de terrain™)

«crédit» Reconnaissance que le directeur
d’école accorde a un éléve et qui constitue
la preuve, en I'absence de preuve con-
traire, que I'éléve a terminé avec succes la
quantité de travail :

a) d'une part, requise par le directeur
d’'école conformément aux exigences
du ministre,

b) d’autre part, jugée acceptable par le
ministre en tant que satisfaction par-
tielle aux exigences requises a I'obten-
tion du diplome d’études secondaires
de 1'Ontario, du dipléme d’études
secondaires ou du dipléme d’études
secondaires supérieures, selon le cas.
(«credit») 1982, chap. 32, par. 1 (1),
en partie; 1984, chap. 60, art. 1, révisé.

«cycle intermédiaire» Partic du programme
d’enseignement d'une école comprenant
les quatre premiéres années du programme
d’études qui suivent immédiatement le
cycle moyen. («intermediate division»)

«cycle moyen» Partie du programme d’ensei-
gnement d’une école élémentaire compre-
nant les trois premiéres années du pro-

d’études qui suivent
immédiatement le cycle primaire. («junior
division»)

«cycle primaire» Partie du programme d’en-
seignement d'une école élémentaire com-
prenant la maternelle, le jardin d’enfants
et les trois premiéres années du pro-
gramme d’études qui suivent immédiate-
ment le jardin d’enfants. («primary divi-
sion»)

«cycle supérieur» Partie du programme d’en-
seignement d’une école secondaire com-
prenant les trois années du programme
d’études qui suivent le cycle intermédiaire.
(«senior division»)

«dépenses courantess Dépenses de fonction-
nement ou dépenses faites pour des amé-
liorations permanentes a partir de fonds, a
I’exception de ceux qui résultent de la
vente de débentures, provenant d’un
emprunt de capital ou d’'un emprunt sous-
crit en prévision de la vente de débentures.
(«current expenditure»)

«directeur d’école» Enseignant nommé par
un conseil pour exercer, dans une école
donnée, les fonctions de directeur d’école
aux termes de la présente loi et des régle-
ments. («principal»s)

«district d'écoles secondaires» Secteur qui
reléve de la compétence d’un conseil
d’écoles secondaires ou d'un conseil de
’éducation aux fins des écoles secondaires.
(«secondary school district»)
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(ii) community groups; and

(c) prescribe the standards that shall be
attained by a community group in
respect of the provision of adult basic
education under subsection 189 (3)
and the criteria that shall be used to
determine whether the standards are
attainable. 1989, c. 1, s. 1 (2).

(3) The Minister shall ensure that all
exceptional children in Ontario have avail-
able to them, in accordance with this Act and
the regulations, appropriate special education
programs and special education services with-
out payment of fees by parents or guardians
resident in Ontario, and shall provide for the
parents or guardians to appeal the appropri-
ateness of the special education placement,
and for these purposes the Minister shall,

(a) require school boards to implement
procedures for early and ongoing iden-
tification of the learning abilities and
needs of pupils, and shall prescribe
standards in accordance with which
such procedures be implemented; and-

(b) in respect of special education pro-
grams and services, define exceptional-
ities of pupils, and prescribe classes,
groups or categories of exceptional
pupils, and require boards to employ
such definitions or use such prescrip-
tions as established under this clause.

(4) An act of the Minister under this sec-
tion is not a regulation within the meaning of
the Regulations Act. R.S.O. 1980, c. 129,
s. 8(2,3).

9. The Minister may require a person or
organization that has received financial assis-
tance under this Act or the regulations to
submit to the Minister a statement prepared
by a person licensed under the Public
Arcountancy Act that sets out the details of
the disposition of the financial assistance by
the person or organization. 1984, c. 60, s. 3.

10. The Minister may,

(a) appoint such advisory or consultative
bodies as may be considered necessary
by the Minister from time to time;

(b) appoint as a commission one or more
persons, as the Minister considers
expedient, to inquire into and report
upon any school matter, and such
commission has the rs of a com-
mission under Part II of the Public

EDUCATION

(ii) d’autre part, par des groupes
communautaires;

¢) prescrire les normes auxquelles doi-
vent satisfaire les groupes communau-
taires pour pouvoir dispenser l'ensei-
gnement de base aux adultes aux
termes du paragraphe 189 (3) et pres-
crire les critéres employés pour déter-
miner si ces normes sont réalistes.
1989, chap. 1, par. 1 (2).

(3) Le ministre veille & ce que les enfants
en difficulté de I'Ontario puissent bénéficier,
conformément a la présente loi et aux régle-
ments, de d’enscignement et de
services destinés A I'enfance en difficulté qui
soient appropriés et pour lesquels les parents
ou tuteurs résidents de I'Ontario ne soient
pas obligés d’acquitter de droits. Il prévoit la
possibilité, pour les parents ou les tuteurs,
d’en appeler de 'a-propos du placement d’'un
éléve dans un programme d’enseignement a
I’enfance en difficulté et, a ces fins, le
ministre :

a) exige que les conseils scolaires mettent
en oeuvre des méthodes d'identifica-
tion précoce et continue de I'aptitude
A apprendre et des besoins des éléves,
et il fixe des normes régissant la mise
en oeuvre de ces méthodes;

b) définit les anomalies des éléves en ce
qui concerne les programmes d’ensei-
gonement et les services destinés 2 I'en-
fance en difficulté, établit des classes,
groupes ou catégories d’éleves en diffi-
culté, et exige que les conseils utilisent
les définitions ou les classements éta-
blis aux termes du présent alinéa.

(4) Les actes du ministre en application du
présent article ne constituent pas un régle-
ment au sens de la Loi sur les ré
L.R.O. 1980, chap. 129, par. 8 (2) et (3).

9 Le ministre peut exiger qu'une personne
ou un organisme qui a regu une aide finan-
citre accordée en vertu de la présente loi ou
des réglements lui présente un état dressé
par une personne titulaire d’'un permis aux
termes de la Loi sur la compuabilité publique
et précisant de quelle fagon cette aide finan-
citre a été utilisée. 1984, chap. 60, art. 3.

10 Le ministre peut:

a) constituer les organismes consultatifs
qu'il juge nécessaires;

b) constituer une commission composée
d’une ou de plusieurs personnes, selon
ce qu’il juge opportun, pour enquéter
et présenter un rapport sur une gues-
tion scolaire; cette commission dispose
des pouvoirs d’'une commission créée

tification et
d'enseigne-
ment et servi-

'cnfance en
difficult¢
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Section 109

Notice of constirurional question
Ce 109.—(1) Notice of a constitutional question shall he served on the Attorney
ta. Tl of Canada and the Attorney General of Ontario in the following circum-

L. The constitutional validity or constitutional applicability of an Act of the

Parliament of Canada or the Legislature, of a regulation or by-law made under
Such an Act or of a rule of common law is in question.

- A remedy is claimed under subsection 24(1) of the Canadian Charter of Rights
and Freedoms in relation to an act or omission of the Government of Canada or
the Government of Ontario.

Failure to give notice

la @ Ira party fails to give notice in accordance with this section, the Act, regu-
%‘]'e"’ by-law or rule of common law shall not be adjudged to be invalid or inappli-
1 Or the remedy shall not be granted, as the case may be.

Form of notice

(2.1) The notice shall be in the form provided for by the rules of court or, in
case of a proceeding before a hoard or tribunal, in a substantially similar form.

Time of natice

(2.2) The notice shall be served as soon as the circumstances requiring it beco,,‘

known and, in any event, at least fifteen days before the day on which the questi,,
is to be argued, unless the court orders otherwise. |

Natice of appeal

(3) Wherethe Attorney General of Canada and the Attorney General of On
are entitled to notice under subsection (1), they are entitled to notice of any PPy
in respect of the constitutional question.

Right of Attorneys General to be heard

(4) Where the Antorney General of Canada or the Attorney General of On
is entitled to natice umder this section, he or she is entitled to adduce evidence ang
make submissions to the court in respect of the constitutional question.

Right of Attorneys General 10 appeal

(5) Where the Attorney General of Canada or the Attorney General of Outayy,
makes submissions under subsection (4), he or she shall be deemed to be a partyy,
the proceedings for the purpose of any appeal in respect of the constitutional question,

Boards and tribunais

(6) This section applies to proceedings hefore boards and tribunals as well a5 ts
court proceedings. [am. 1994, ¢. 12, 5. 42} _
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“This is not 2 satisfactory foundation upon which to
mount 2 constitutional challenge. Whethcr the Act
ofringes the freedom of religion of Hindus or Moslems
;: a question which accordingly ought not to be

answered in the present appeals. _

To the same effect is the very useful article by
Brian G. Morgan. “Proofl of Facts in Charter
Litigation.” in R. J. Sharpe, ed.. Charter Litiga-
rion (1987).

Submissions. Unsupported bv_Evidence put For-

Ce n'est pas 1a un motif suffisant pour justifier une
contestation constitutionnelle. La question de savoir si la
Loi enfreint la liberté de religion des hindous ou des
musulmans est une question a laquelle on devrait donc
s’abstenir de répondre dans les présents pourvois.

On trouve une analyse similaire dans 'intéres-
sant article de Brian G. Morgan, «Proof of Facts in
Charter Litigation.» dans I'ouvrage de R. J.
Sharpe. éd.. Charier Litigation (1987).

Les allépations non érayvées par la preuve offerte

ward in this Case
ward 1n s 1-a5¢

In this case there has been not one particle of
evidence put before the Court. It will be remem-
pered that the appellants put forward two specific
concerns as 1o the effect of the funding legislation.
First it was said that splinter parties such as the
Neo-Nazis might obtain 10 per cent of the vote
and thus obtain public funding although they
espoused  principles which were diametrically
opposed to that of a democratic society. They
contended that their tax funds could be used to
support views to which they were fundamentally
opposed. Secondly. it was said that the system of
funding which required a candidate to get at least
10 per cen of the total vole favoured the three
estabhished parties to the detriment of all others.

In support of this position the appellants. in oral
argument, pul forward a number of unsubstantiat-
ed propovitions The problems arising from this
proccdure can best be illustrated by setting out but
some of thuse submissions.

For example. counsel referred to the political
process of Canada 1n these words
1 Yous Lordskip wili Jouk back to the federal legisia-
hor.. singe the enactment of the federal legisiation inw-
far o~ pohiicet parties are concerned. the only politicat
pachics that have benefiied from the legistaton are the
political parties thst have voted for 1. the three maor
Perties an this country

Bui no puliica! party has received over 10 percent of
the vote. and | think onc of the interveners $a) 5] that
the applicanis make the bald statement that there arc
man: pohtical parties who do not reccive 10 percent of
the vote. but there » no Affidavn evidence 1o that effect
Well. Your Lordships. | say with respect that jurispru-

en l'espece

Pas le moindre élément de preuve n'a été pré-
senté a cette Cour en I'espéce. Rappelons que les
appelants ont exprimé deux préoccupations préci-
ses quant 3 I'effet de la loi sur le financement des
dépenses électorales. Premiérement, ils disent que
des groupes extrémistes, comme les néo-nazis,
pourraient obtenir 10 p. 100 des votes et donc
recevoir des fonds publics méme s'ils épousent des
principes diamétralement opposés i ceux d'unc
soci¢té démocratique. Les appelants prétendent
que leurs impdts pourraient servir i appuyer des
opinions auxquelles ils sont fondamentalement
opposés. Deuxiémement, ils disent que le systéme
de financement qui exige qu'un candidat obtienne
au moins 10 p. 100 des votes favorise les trois
partis établis au détriment de tous les autres.

A Tlappui de cettc thése, les appelants ont
avancé. au cours du débat. un certain nombre de
propositions non confirmées. Pour bien illustrer les
problecmes que pose cette fagon de procéder, il
suffit de citer certaines de ces prétentions.

Par exemple. I'avocat parle du processus politi-
que du Canada en ces termes:
{1R s CTION] Si votre Secigneuric examine les lois
federales. depurs I"adoption de lois fédérates concernant
les paris politiques. vous verrez que les seuls partis
pohitiques gur ont bénélicié de ces lois sont ceux qui les
oni votees, les trois principaux partis de ce pays.

Mais aucun parti pohitique n'a regu pius de 10 p. 100
des voles et je crom qu'un des intervenants dit que les
requerants fom la simple affirmation que de nombreux
parts politiques n'ont pas regu 10 p. 100 des votes. mais

J
qQul 'y a aucune preuve par affidavit 4 cer effet. Vos

Seigncuries. je dis avec égards que la jurisprudence me
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decisions cannot be based upon the unsupported
hypotheses of enthusiastic counsel.

This Court has stressed the importance of a
factual basis in Charter cases. In R. v. Edwards
Books and Art Lid., [1986) 2 S.C.R. 713, at p.
762, Dickson C.J. stated:

Accordingly, there is no evidentiary foundation to sub-
stantiate the contention of some of the retailers that
their freedom from conforming to religious doctrine has
been abridged. The second form of coercion allegedly
fNlowing from the Retail Business Holidays Act has not
been established in these appeals.

He also stated at pp. 767-68:

In the absence of cogent evidence regarding the
nature of Hindu cbservance of Wednesdays or Moslem
observance of Fridays. | am unwilling, and indeed
unablc, to assess the effects of the Act on members of
those religious groups. The record includes only the
testimony of Bhulesh Lodhia, the Hindu rewiler who
testified at the trial of Longo Brothers. Mr. Lodhia
acknowledged that the Hindu religion did not have a
Sabbath Day. but said that Wednesday was observed as
“a day of prayer and that's the day we would prefer
closing if given the choice™. ! infer from this evidence
that there 1s no religious prohibition enjoining adherents
from working on Wednesdays. but that there exists some
moral obligation to pray on that day. It is unclear 10 me
whether the enure day is 10 be spent in praser or
whether only a portion or portions of the day are 10 be
sct asude for that purposc. The degree 10 which the Act
snterferes with the religious practices of Hindus has not
been cstabhished with sufficient precision to wasrant a
finding that the Act abridges the rehigious freedoms of
Hindus. paruecularly in the context of the present cascs
tn which none of the retailers is 2 member of that faith

The evidence regarding the Islamic faith 1 even bess
adequate. It 15 contained in its entirety in the foliowing
exchange during Mr. Lodhia’s examination-in-chief

Q. ... You're a Hindu. what is. t0 your knowiedge.
the Sabbath of the Mosiem Religion”

A. | believe it is Friday.

comme celle-ci dans un vide factuel. Les décisigng
relatives & la Charte ne peuvent pas étre fondges
sur des hypothéses non étayées qui ont été formy.
lées par des avocats enthousiastes.

Cette Cour a souligné I'importance d'un fonde.
ment factuel dans des affaires relatives 3 |
Charte. Dans R. ¢c. Edwards Books and Art L,
[1986] 2 R.C.S. 713, le juge en chef Dickson dit 3
la p. 762:

Par conséquent, aucun fondement probatoire ne Justifie
la prétention de certains de ces détaillants qu'il yaeu
atteinte 4 leur liberté de ne pas se conformer i une
doctrine religicuse. On n'a pas démontré, dans les pré-
sents pourvois, I'existence de la seconde forme de coerci-
tion qui découlerait de la Loi sur les jours fériés dans le
commerce de détail.

11 dit également aux pp. 767 et 768:

En I'absence d'une preuve forte quant i la nature de
Vobservance du mercredi par les hindous ou de celle dy
vendredi par les musulmans, je ne veux pas. et d'ailleurs
je ne suis pas en mesure de le faire, évaluer les effets de
la Loi sur les membres de ces groupes religieux. Le
dossier re comporte que la déposition de Bhulesh
Lodhia, le détaillant hindou qui a témoigné au proces de
Longo Brothers. Monsicur Lodhia a reconnu que la
religion hindoue ne comporte aucun jour de sabbat, mais
il a ajouté que le mercredi est considéré comme [TRA
DLCTION] eun jour de priére, aussi cest le jour ot nous
préférerions fermer si nous avions le choixs. Je déduis de
ce 1émoignage qu'il n'y a3 aucun précepte religieux qui
interdit & ces fidéles de travailler le mercredi. mais qu'il
existe une certaine obligation morale de prier ce jour-la.
Je ne sais pas avec certitude si toute la journée doit étre
passée en priére ou si seulement une ou plusieurs parties
de la journée doivent étre réservées a cette fin. La
mesure dans laquelle la Loi porte atteinte aux pratiques
rehigicuses des hindous n'a pas é1é établic de maniére
suffisante pour justifier la conclusion que la Loi porte
awemnte a leurs libertés religicuses. particulierement
dans le cadre des présentes affaires ol aucun des détail-
lants n'est membre de cette confession.

La preuve soumise concernant la foi islamique est

encore moins sulfisante. Elle est entiérement contenue

dans I'échange suivant intervenu au cours de Vinterrogs
torre principal de M. Lodhia:

{TRapLCTION) Q. ... Vous étes hindou, quel est,
votre connaissance. le jour du sabbat dans la relipic
musulmane?

R. Je crois que c'est le vendredi.
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W ¢ don’t have such a thing as a presidential election. we
don’t even have a prime ministerial election. we have
elections in the constituencies. which does not mean that
they have 10 spend $20 million 10 get elected.

These submissions pertaining to the financing of
political parties and the effect of contributions to
campaign expenses were as well of great impor-
tance to the argument, yet no evidence was sub-
mitted. It may well be that one could take Judicial
notice of some of the broad social facts referred to
by the appeliants, but here there is a total absence
of a factual foundation 10 support their case.

A factual foundation is of fundamental impor-
tance on this appeal. It is not the purpose of the
legislation which is said 10 infringe the Charier but
its cffects. If the deleterious effects are not estab-
lished there can be no Charter violation and no
case has been made out. Thus the absence of a
factual base is not just a technicality that could be
overlooked. but rather it is a flaw that js fatal 10
the appellants’ position.

These issues raise questions of importance per-
taimng to fNinancing candidates in provincial elec-
tions that are obviously of great importance to
residents of Canada or to any democracy I would
be irresponsible to attempt to resoive them without
< reasonable factual background

The appellants also argued an wssue that doe
not require a factual foundation ! was said that
the statutory funding of candidates Could. when-
cver a losing candidate or candidates recened 10
per cent of the vote. force a axpazer 10 support a
candidiste whose views are fundamentally opposed
1o that of the taxpayer This enforced support of 4
contrary view was said to infringe the tavparer’s
right 10 freedom of exvpression | cannot aoept
thiat contention: The Act does noe probiber o gan.
parer or anyone eisc from holding or eIpresang
any position or their behef 1n any poviior Rather.
the Act seems to foster and encourage the disaem-
navon and expression of a wide range of views and
rositions. In this way it enhances public hnow wedge

Nous n'avons pas de sysiéme délections
nous n'avons méme pas de systéme prévovan; Félogien
d’'un premier ministre: nous avons des ¢lecuon

'a circonscriptions. ce qui ne signific pas qu'i| fa
ser 20 millions de dollars pour étre ély.

> dang

Ul dépey.

Ces affirmations relatives au financemen,
partis politiques et a I'effet des contributions au
» dépenses électorales étaient également de gra
importance dans le débat, pourtant aucun ¢jg
de preuve n'a é1é soumis. 1l est bien Possible qy'on
puisse prendre connaissance d'office de certain,
faits sociaux d'ordre général mentionnés par o
« appelants, mais il ¥ a ici une absence totale de
fondement factuel & I'appui de leurs allégations.

Un contexte factuel est d'une importance fong,.
mentale dans le présent pourvei. On ne prétend
# que c’est Fobjet visé par la loi qui viole Ja Charte,
mais ses conséquences. Si les conséquences préju.
diciables ne sont pas établies. il ne Peut ¥ avoir de
violation de la Charte ni méme de cause. Le
fondement faciuel n'est donc pas une simple for.
¢ malité qui peut étre ignorée et. bien ay contraire,
son absence est fatale a la thése présentée par les
appelants.

Ces points soulévent des questions imporianies
J Quant au financement de candidats aux élections
provinciales, et ces questions sont évidemmen de
grandc importance pour les résidents du Canada ¢
pour toute démocratie. 1l seraijt irresponsable de
tenter de les résoudre sans disposer d'un contexie

F factuel satisfaisant.

Le» appelants om plaidé un point qui n'exige pas
de contexte facuel. lis ont dit que le financemem
dv candidats tel que prévu par la loi pourrai: en

4 reain¢ forcer un contribuable 3 donner SOn appui &
un candidat pronant des opinions fondamentaic-
ment opposées aux sicnnes. dans chaquc cas ou un
candidat perdam recevrait 10 p. 100 des votes. Cat
SPpPut forcé & unc opinion OppOsée esl une aticinte,

" seion cun, au droit du contribuable 4 Ia liberié
d'evpression. Je ne puis accepicer cette pretention
La lor n'interdit pas 3 un contribuable ni d cuicon-
yue davoir ou d’exprimer une opinion oy une

, STovance. Au contraire. la loi sembic 1avonser et
encoutager la diffusion et I'expression d'un large
cventail d'opinions et de positions. De cette

SCRJ
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the court is charged with determining. *[G)eneral rules that do not admit of

frequent exceptions canfnot] evenly and fairly accommodate all of the warying

circumstances that can present themselves": per Morden A.J.C.O. in Carter v. Brooks,

interests

supra, avp. 62. The inquiry is an individual one. Every child is' entitled to the jndge’s
decision on what is in its best interests; to the extent that presumptions in favour of cne
parent or the other predetermine this inguiry, they should be rejected: "No maner what
test or axiom one adopts from the many and varied reported decisions on this sabject,
each case must, in the final analysis, fall to be determined on its particular facss and,
on those facts. in which way are the best interests.of the children met" (Appleby v.

Appleby, supra. at p. 315).

A presumption in favour of the custodial parent may also impair the inguiry
Into the best interests of the child by undervaluing changes in the respective relatianships
berween the child .and its parents between the time of the custody order aad the
application for variation. The Divorce Act's provision for variation of cusxdy and
access orders recognizes that the child’s needs and the parents’ ability to mes2 them
may change with time and circumstance, and may require corresponding chasges in
custody and access arrangements. Children grow and mamwre, articulating new pimnu
and placing new demands on their parents. To the extent that the proposed presasaption
would give added weight to the arrangement imposed by the original custody ouder, it
may diminish the weight accorded to the child’s new needs and the ability of each parent
1o meet them. Consequently, its operation might be dangerous in a case, for example,
where in the period following trial the access parent has demonstrated the desire,
aptitude and temperament to assume a greater roie in meeting.the needs of the child, and
the custodial parent has evinced a corresponding inability to do so.
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Finally, the proposed presumption in favour of the custodial parent may bc-
criticized on the ground that it tends to shift the focus from the best interests of the child
to the interests of the parents. As mentioned earlier, underlying much of the argument
for ihc presumption is the suggestion that the custodial parent has the “right” to move =
where he or she pleases and should not be restricted in doing so by the desire of the
access parent to maintain contact with the child. However, the Divorce Act does not -
speak of parental "rights": see Young v. Young, supra. The child’s best interest must
be found within the practical context of the reality of the parents’ lives and
circumstances, one aspect of which may involve relocation. But to begin from the ™
premise that one parent has the prima facie right to take the child where he or she_

" ]

wishes may unduly deflect the focus from the child to its parents.

For these reasons, 1 would reject the submission that there should be a
presumption in favour of the custodial parent in applications to vary custody and access =
resulting from relocation of the custodial parent. The parent seeking the change bears
the initial burden of demonstrating a material change of circumstances. _Onne that
burden has been discharged, the judge must embark on a fresh inguiry in light of the =
change and all other relevant factors to determine the best interests of the child. There
is neither need nor place to begin this inquiry with a general rule that one of the parties
will be unsuccessful if he or she fails to satisfy a specified burden of proof. -

Whilealegﬂpmmpﬁmhﬁvwrofﬁumdiﬂmmhemjmd.' -
the views of the custodial parent, who lives with the child and is charged with making
decisions in its interest on a day-to-day basis, are entitled to great respect and the most
serious consideration. The decision of the custodial parent to live and work where he. - .
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with reason, then it cannot be said that there was a
loss of jurisdiction. This is clearly a very strict test.

In CAIMAY v. Paccar of Canada Ldd., [1989)
2 S.C.R. 983, La Forest J. (Dickson C.J. concur-
ring) laid out the strict test of review, at p. 1003:

Where, as herc, an administrative tribunal is protected
by a privative clause, this Court has indicated that it will
only review the decision of the Board if that Board has
either made an error in interpreting the provisions con-
ferring jurisdiction on it, or has exceeded its jurisdiction
by making a patently unreasonable error of law in the
performance of its function.

It is not enough that the decision of the Board is
wrong in the eyes of the court; it must, in order to
be patently unreasonable, be found by the coun to
be clearly irrational.

Application_of These Principles to the Facts of
This Case

Jurisdiction to Entertain the Reference Under Sec-
tion 99

The first question that must be answered is
whether the Board had jurisdiction to ententain the
respondent’s reference under s. 99 PSSRA, or
whether, as the appellant submits, the only mecha-
nism for challenging the appellant’s actions was
by way of individual grievances by employees
affected under s. 92. It is clear from the Bibeaulr
_decision that the Board must have been correct in
its determination of this issue. If it is not, it will
have committed a jurisdictional error. In my opin-
ion, the decision the Board made with regard to its
Jurisdiction to hear and determine the reference
was correct.

~ The legislative provisions that must be consid-

ered in determining whether the Board properly
assumed jurisdiction are found in the PSSRA, par-
ticularly:

pétence. Visiblement, il s'agit Ia d’un critere trés
strict.

Dans I'affaire CAIMAW c. Paccar of Canad,
L., [1989) 2 R.C.S. 983, le juge La Forest (avec
I"appui du juge en chef Dickson) a formulé Je crni-
tere strict du contrdle, a la p. 1003:

Lorsque. comme en I'espéce. un tribunal administragif
est protégé par une clause privative. notre Cour 5
déclaré qu'elle n*examinera la décision du tribunal que
s celui-ci 2 commis une erreur en interprétant les dispo-
sitions attributives de compétence ou s'il a excédé sa
compéience en commettant une erreur de droit manifes.
tement déraisonnable dans I'exercice de sa fonction,

Il ne suffit pas que la décision de la Commission
soit crronée aux yeux de la cour de justice; pour
qu'elle soit manifestement déraisonnable, cette
cour doit la juger clairement irrationnelle.

L'application de ces principes aux faits de la pré-

sente affaire

La compétence relative au renvoi Jondé sur
l'art. 99

Nous devons répondre d'abord i la question de
savoir si la Commission avait compétence relative-
ment a la question que lui a renvoyée 1'intimée en
vertu de I'art. 99 LRTFP ou si les actes de I’ appe-
lant, comme il le fait valoir, ne peuvent étre con-
testés qu'au moyen de griefs présentés individuel-
lement, en vertu de I'an. 92, par les employés
touchés. Il ressort nettement de I'arrét Bibeaulr que
la Commission doit avoir tranché correctement
cette question. Si elle ne I'a pas fait, elle aura com-
mis une erreur de compétence. A mon avis, la
décision qu'a rendue la Commission quant 2 sa
compétence pour connaitre du renvoi n'est enta-

; chée d’aucune erreur.

Les dispositions législatives a prendre en consi-
dération aux fins de déterminer si la Commission a

. €té légitimement saisie de 1'affaire se trouvent dans

la LRTFP, notamment dans les paragraphes sui-
vants:
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eminently well suited for determining whether
Board has exceeded the jurisdiction which is
nted to it by its enabling statute. Further, the
urts are in the best position to determine whether
sre has been sueh an error in the procedure fol-
wed by it that there has been a denial of natural
stice which would result in a loss of jurisdiction
the tribunal. As well, all parties have the right
be protected from a decision that is patently
sreasonable. Beyond that the courts need not and
ould not go. A board which is created and pro-
cted by a privative clause is the manifestation of
_e will of Parliament to create a mechanism that
-ovides a speedy and final means of achieving the
»al of fair resolution of labour-management dis-
utes. To serve its purpose these decisions must as
fien as possible be final. If the courts were 1o
»fuse to defer to the decisions of the Board, they

ni nécessaire. Certes, les cours de justice sont émi-
nemment aptes a décider si la Commission a
excédé la compétence que lui confere sa loi habili-
wante. En outre, ce sont les cours de justice qui sont
les mieux placées pour déterminer si le tribunal a
commis une erreur de procédure de telle nature
qu’elle constitue un manquement a la justice natu-
relle, lequel entrainerait son incompétence. De
plus, toutes les parties ont droit a la protection con-
tre une décision manifestement déraisonnable. 1l
n'est pas nécessaire que les cours de justice aillent
plus loin et, en fait, elles ne le devraient pas. Une
commission constituée en vertu d'une clause priva-
tive et protégée par celle-ci représente I'expression
de la volonté du Parlement de créer un mécanisme
qui offre un moyen expéditif et définitif d’atteindre
le but d’un reglement juste des conflits de travail.
Pour qu’elles aient I'effet voulu, les décisions ainsi

Jould negate both the very purpose of the Act and ¢ rendues doivent, le plus souvent possible, &tre défi-

{s EXpress provisions. - nitives. En refusant de s’en remettre aux décisions

de la Commission, les cours de justice se trouve-

raient 2 contrecarrer 1'objet méme de la LRTFP et

. a rendre inopérantes ses dispositions expresses.

What Constitutes a “Patently Unreasonable™ Deci- En quoi consiste une décision «manifestement
sion? déraisonnable»?

It is said that it is difficult t0 know what /  Le sens de I'expression «manifestement dérai-

“patently unrcasonable” mcans. What is patently
unreasonablc 1o onc judge may be eminently rea-
sonable 1o another. Yet any test can only bc
defined by words, the building blocks of all rea-
sons. Obviously. the patently unreasonable test sets
a high standard of revicw. In the Shorter Oxford
English Dictionary “patently”, an adverb. is
defined as “openly, evidently, clearly”. “Unreason-
able™ is defincd as “[njot having the faculty of rea-
son: irrational. . . . Not acting in accordance with
reason or good sense”. Thus, based on the diction-
ary definition of the words ‘“patently unreasona-
ble™, it is apparent that if the decision the Board
reached, acting within its jurisdiction, is not clearly
irrational, that is to say evidently not in accordance

sonnablen. fait-on valoir, est difficile a cemer. Ce
qui est manifestement déraisonnable pour un juge
peut paraitre éminemment raisonnable pour un
autre. Pourtant, pour définir un critere nous ne dis-
posons que de mots, qui forment, eux, les €léments
de base de tous les motifs. Le critére du caractere
manifestement déraisonnable représente, de toute
évidence. une norme de controle sévere. Dans le
Grand Larousse de la langue francaise, I'adjectif
manifeste est ainsi défini: «Se dit d’une chose que
I"on ne peut contester, qui est tout a fait évidente».
On y trouve pour le terme déraisonnable la défini-
tion suivante: «Qui n’est pas conforme & la raison;
qui est contraire au bon sens». Eu égard donc a ces
définitions des mots «manifeste» et «déraisonna-
ble». il appert que si la décision qu'a rendue la

Commission, agissant dans le cadre de sa compé-

_ tence, n'est pas clairement irrationnelle, c’est-a-

J dire, de toute évidence non conforme a la raison, ™
on ne saurait prétendre qu'il y a eu perte de com-
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The Need for Facts

* This Court has been vigilant to ensure that a
proper factual foundation exists before measuring
legislation against the provisions of the Charter,
panicularly where the effects of impugned legisia-
tion are the subject of the attack. For example. in
R. v. Edwards Books and Art Lid.. (1986) 2
S.C.R. 713, at pp. 767-68. this Court declined to
hold that the Retail Business Holidays Act.
R.S.O. 1980. c. 453, infringed the s. 2(a) Charrer
rights of Hindus or Moslems in the absence of
evidence about the details of their respective reli-

- gious observance. Similarly. in Rio Hotel Lid. v.

New Brunswick (Liquor Licensing Board). [1987]
2 S.C.R. 59. at p. 83, this Court declined ‘to
consider a s. 2(b) Charter challenge to certain
provisions of the Liquor Control Act. R.S.N.B.
1973. ¢. L-10. in the absence of evidence on the
pature of the conduct that was claimed to consti-
tute “expression” within the meaning of s. 2(b).

It 1s necessary 1o draw a distinction at the outset
between 1wo categories of facts in constilutional
hugauon “adjudicative facts”™ and “legislative
ficts" These terms derive from Davis. Adminis-
tratnve Law Treatise (1958). vol. 2. parz 158.03.p
1€3 (See also Morgan. *Proof of Facts in Charter
Liuganon™. in Sharpe. ed.. Charrer Liugation
119571 ) Adiudicative facts are those that concern
the immediate parties: in Davis” words, “who dud
what. where. when. how. ané with what motive or
mntent ...~ Such facts are speciiic. and must be
proved by admissible evidence  Legislauve facts
are those that estabhish the purpne and bach-
ground of legislation. includ:ng 1t~ wwial. economic
and cultural context. Suck facts are of & marc
general naturc. and arc subsect to lew sningent
admismbilny  requirements  sec cx . Re “Anan-
Intlanion Act. [1976] 2 S.C.R 371 per Laskin
CJ.. at p. 391: Re Residenua! Tenancies Al
197¢. [1951] 1| S.C.R. T14, per Duchaon J tas he
then was). at p. 723 and Reterence re Upper
Churchill Water Rights Reversior Acr. [198d] |
S.C.R. 297, per Mclntyre J..atp 20t

La neécessité de faits

Notre Cour a toujours veillé soigneusement a cc
qu'un contexte factuel adéquat existe avant d’exa-
miner une loi en regard. des dispositions de la
Charte. surtout lorsque le litige porte sur les effets
de 12 loi contestée. Par exemple. dans I'arrét R. ¢.
Edwards Books and Art Lid., {1986] 2 R.C.S.
713. aux pp. 767 et 768, notre Cour a refusé de
conclure que la Loi sur les jours fériés dans le
commerce de détail. L.R.O. 1980. ch. 453. violait
les droits des hindous et des musulmans reconnus &
I'al. 2a) de la Charte en l'absence de preuve
concernant les détails de leur observance religicusc
respective. De méme. dans I'arrét Rio Hotel Lid.
¢. Nouveau-Brunswick (Commission des licences
et permis d'alcool). [1987] 2 R.C.S. 59. 4 la p. B3.
notre Cour a refusé d'examiner la contestation.
fondée sur ['al. 2b) de la Charte. de certaines
dispositions de la Loi sur la réglemeniation des
alcools, L.R.N.-B. 1973, ch. L-10. en I'absence de
preuve relative a la nature de la conduite que l'on
prétendait constituer une ecxpression» au sens de
Ial. 2b).

1l est nécessaire d'établir au départ une distinc-
tion entre deux catégories de faits dans un litige
constitutionnel: [TRADUCTION] eles iaits en litiges
¢t [TRADUCTION] eles faits législatifs.. Ces expres-
sions proviennent de I'ouvrage de Davis. Adnrinis-
trative Law Treatise (1958). vol. 2. par. 15.03. 3 la
p. 383. (Voir également Morgan. «Proof of Facts
in Charnter Litigations. dans Sharpe. ed.. Charter
Lingation (1987).) Les faits en litige sont ceuv qui
concernent les parties au litige: pour reprendre les
termes de Davis [TRADULCTION] equi a fant quat
ou. quand. comment et dans quelle intentior . . .»
Ces faits sont précis et doivent étre étabhis par €es
éléments de preuve recevables. Les faits légrshatiis
~Ont ceux qui établissent 1objet et Fhistorigue de L
loi. s compris son contexte social. écunomiyue ¢
culturel. Ces faits sont de nature plus générale ci
les conditions dc leur recevabilite sont muens seve-
res: par exemplc. voir Remvai: Loi ann-i:flatior.
11976) 2 R.C.S. 373. le juge en chef Lashir. 2 L p
391: Remvoi: Loi de 1979 sur la lucatisn. sesuden-
reelle. |1981]) 1 R.C.S. 714, Ic juge Dichson (plus
tard Juge en chef). & Iz p. 723: et Remwi reluts® u
la Upper Churchill Water Rights Reversien Ao
[1984) 1 R.C.S 297, le juge Melnnvre. &l p 31N
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In the present case. the appellant contends that
he ought 10 be entitled to proceed with his applica-
tion under Rule 14.05(3)(h) in the compiete
absence of adjudicative facts. and. moreover, that
it is sufficient that he present in argument (but not
prove by affidavit or otherwise) legislative *facts™,
in the form of textbooks and academic material
about the prevailing understanding of the concept
of the independence of the bar. and material con-
cerning the legislative history of the impugned
rules. In the view I take of this matter. the appel-
lant is not entitled 10 proceed with the application
as presently constituted.

In the time between the granting of leave 10 ©

appeal in this matter and the hearing of the
appeal. this Court heard and decided MacKay v.
Manitoba. [1989) 2 S.C.R. 357. a case concerning
an action for a declaration that certain provisions
of The Elections Finances Act. S.M. 1982-83.84,
€. 45, violated the guaraniee of freedom of expres-
sion contained in s. 2(b) of the Charrer. Cory J..
speaking for a unanimous Court. stated. ar
pp. 361-62:

Charter decisions should not and must not be made in
< 14ctugl vacuum To attempt 10 do 0 would trinaalize
the Charier and inevitably result 1n ill-considered opin-
wns The presentation of facts i na:. a stated by the
rexpondent. a mere techatcabiny: rather. 12 1n essenial to
< proper considerauion of Charier insues Churter
decinions cannot be based upor the unwupnoried hypo-
tReves O enthusastic coune,

Later. Cory J. stated. a1 p 66

A tactual loundation i of tundamenta! impoertance or:
this appeal Bt s not the pusione o the leginigtior whyeh
I sIC toominnge the Charter oot s eftects | the
deleterious effects are nu: estehinded there can be ro
Charter violztion and no Cave hae teen made ou: The-
the absence o o tectts’ basg i op - st g technicalinn
that could be mverluned. But ratrer 1 g 1w that o
fatal 10 the appeliante’ poaitio-

This iy not 10 sy thet sect facts mus: be
established ir all Charier chaliezges Eact cave
must be considered on 1ts owr fucts (oe laca
thereof). As Beetz J. poirted ot Marnithg

En I'espéce, I'appelant prétend quon devrait |y
permettre de présenter sa requéte en veriu de !
régle 14.05(3)h) méme en I'absence totale de faj
en litige el. en outre, qu'il suffit de présenter dap,

« sa plaidoirie (mais sans en faire Ja preuve par
affidavit ou autrement) les «faitss législatifs. so,
forme d'ouvrages et de documentation savan
concernant la notion d'indépendance du barreau ¢
P'historique légisiatif des régles contestées. A mor
avis, I'appelant en I'espéce n'a pas le droit ¢
présenter la requéte dans sa forme actuelle.

Entre la date de I'autorisation de pourvoi et sop
audition. notre Cour a entendu et décidé le pourvo;
MacKay c. Manitoba, [1989] 2 R.CSS. 357. con
cernant une action en jugement déclaratoire por-
4 lanl que certaines dispositions de la Lo/ sur le

Jinancement des campagnes éleciorales, ..M

1982-83-84. ch. 45, violaient la garantie de }o

liberté d’expression prévue a i°al. 2b) de la Charte,

Le juge Cory, au nom de Ia Cour unanime,
¢ affirme, aux pp. 361 e1 362:

Les décisions relatives i la Charre ne doivent pas étre
‘rendues dans un vide factuel. Essayer de le faire banali.
serait la Charte et produirait inévitablement des opi-

/ nions mal motivées. La présentation des faits n'est pas,

comme I'a dit I'intimé. une simple formalité: au con-
traire. elle est essentielle i un bon examen des questions
relatives 3 la Charse |.. -} Les décisions relatives a Ja
Charte ne peuvent pas éire fondées sur des hypothéses
non étavées qQui omt éié formulées par des avocais

£ enthousiastes.

Plus loin. le juge Cory affirme. i |a p. 366:
Un comexte factuel est d'une importance fondamen.

4 tale dans le présent pourvei. On ne prétend pas que cest

l'obger visé par la loi qui viole la Charte. mars ses
conséquences. Si les conséquences préjudiciables ne sont
ras éablies. il ne peut ¥ avoir de violation de Iu Charte
m méme de causc. Le fondement factuel n'est donc pas
unc simple formalité qui peut éire ignorés et. bien au
contraire. son absence est fatale a ja these présentée par
les appelants.

Cela nc veut pas dire que de tels taits doivent
étre établis dans toutes les contestations fondées
sur la Charre. Chaque instance doit étre examinée
en regard de ses propres faits (ou absence de fans).
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(Attorney General) v. Metropolitan Stores Lid..
||987] 1S.C.R.110.atp. 133:

may be rare cases where the question of constitu-
rionality will present itself as a simple question of law
alone which can be finally settled by a motion judge. A
theoretical example which comes to mind is one where
Parhament or & legislature would purport tC pass a law
imposing the beliefs of a state religton. Such 2 law
would violate s. 2(a) of the Canadion Charter of Rights
and Freedoms. could not possibly be saved under s. 1 of
the Charier. and might perhaps be struch down night
away: sec Altorney General of Quebec v. Quebec Asso-
ciation of Protesiant School Boards. [19%4) 2 SCR.
66, v p. 88. It is trite to sav that these cases are

exceptional. (Emphasis added.]

The unconstitutional purpose of Beetz J.'s hypo-
thetical law is found on the face of the legislation.
and requires no extraneous evidence to flesh it out.
11 is obvious that this is not one of those exception-
al cases. In general. any Charter challenge based
upon allegations of the unconstitutional effects of
impugned legislation must be accompanied by ad-
missible evidence of the alleged effects In the
absence of such evidence. the courts are left 10
proceed 1n 2 vacuum. which. in constitutional cases
as in naturc. has always been abhorred  As
\forgan put it. Op. Cit.. at p 162 = the proces
of constitutional litigation remains firmiy ground-
e¢ in the disaiphne of the common law
methodology.™

' The present case is. for these purpnes. indistin-

guishable from MacAar. and | would respectfully
sdopt and apphy Cory J'¢ comments to these
arcumstances The appellant here seeas’to attach
the impugned rules o the bawus o their alleged
eitects upon the legal professie= 1= Ontene It
would be. 1n my view. difficuly ot pot impanasble for
2 motons JudEe o assess the mas s o the appe:-
lant's apphication under Rule i< 08 Tk withou!
evidence of thone efiects. by wav of adwdicatne
facts (1.¢.. actual Instances of the use or theeatence
use of the impugned ruies) anc lepilatne facts
(i.c.. the purposc. history ang pereettions among
the profession of the impugned ruics)

Comme le juge Beetz I'a souligné dans I'arrét
Manitoba (Procureur générali c. Metropoluan
Stores Lid.. [1987} 1 R.C.S. 110.ala p. 133:

11 peut exister des cas rares ol la question de la constitu-
tionnalité se présente sous ia forme d'une question de
droit purcment et simpiement. laquelle peut étre défini-
tivement tranchée par un juge saisi d'une requéte. Un
exemple théorique qui vient i Fesprit est la situation ou
le Pariement ou une législature prétendrait adopter une
loi imposant les croyances d'une religion d'Etar. Pareille
loi enfreindrait 1'al. 20) de la Charte canadiennc des
droits et libertés. ne pourrait possiblement pas érc
justifiée par larticle premicr de cclle-ci et courrait
peut-étre le risque d'étre frappée d'illégalite sur-lc-
champ: voir Procureur général du Québec c. Quebec
Association of Protestant School Boards. [1984) 2
R.CS. 66. i la p. 88. Or. il va sans dire qu'il s'agit 12 dc
cas exceptionnels. [Je souligne.}

Dans le cas hypothétique présenté par le juge
Beetz. I'objet inconstitutionnel de la loi ressort
clairement du texte méme de la loi et n'exige
aucune preuve extrinséque. 11 est évident qu'il ne
s'agit pas en l'espéce d’un de ces cas exceptionnels.
En général. toute contestation relative & la Charte
fondée sur la prétention que les effets de la loi
visée sont inconstitutionnels doit ére appuyée par
une preuve recevable concernant les effets contes-
tés. En l'absence de telle- preuve. les tribunaux
auraient a se prononcer dans le vide ce qui est tout
aussi difficile en matiére constitutionnelle que dans
la nature. Comme Morgan le dit. op. cit.. 3 I
p 162 [TRADUCTION] «... le processus du litige
constitutionnel demeure fermement ancré 3 la dis-
cipline de 1a méthodologie de common law.»

On ne peut donc distinguer le présent litige de
I'affaire MacKay. et. avec égards. je feraic mien-
nes et jappliquerais les remarques du juge Cory
dans cet arrét. L'appelant veut contester les régles
en raison des effets qu'elles auraient sur la profes-
wwon juridique en Ontario. A mon avis, il serait
difficile sinon impossible au juge s2isi de la motion
d"apprécicr le bien-fondé de la requéte de l'appe-
jant selon la régle 14.05(3)h) sans preuve de ces
effets par l'apport de faits en litige (C'uest-a-dire
des cas réels d utilisation ou de menaces d'utilisa-
uon des régles contestées) et de fants iegislatifs
(c'est-a-dire 'objet et historique des régles con-
testées ainsi que la perception qu'en ont les mem-
bres de la profession).
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a mere finding of distinction between the treat-
ment of groups or individuals. Those words are a
form of qualifier built into s. 15 itself and limit
those distinctions which are forbidden by the sec-
tion to those which involve prejudice or disadvan-
tage.

I would accept the criticisms of the first
approach made by McLachlin J.A. in the Court of
Appeal. She noted that the labelling of every
legislative distinction as an infringement of s.
15(1) trivializes the fundamental rights guaran-
teed by the Charter and, secondly, that to interpret
“without discrimination” as “without distinction”
deprives the notion of discrimination of content.
She continued, at p. 607:

Third, it cannot have been the intention of Parliament
that the government be put to the requirement of estab-
lishing under s. | that all laws which draw distinction
between people are “demonstrably justified in a free and
democratic society”. If weighing of the justifiability of
unequal treatment is neither required or permitted
under s. 15, the result will be that such universally
accepted and manifestly desirable legal distinctions as
those prohibiting children or drunk persons from driving
motor vehicles will be viewed as violations of fundamen-
tal rights and be required to run the gauntlet of s. 1.

Finally. it may further be contended that to define
discrimination under s. 15 as synonymous with unequal
treatment on the basis of personal classification will be
to clevate s. 15 to the position of subsuming the other
rights and freedoms defined by the Charter.

In rejecting the Hogg approach,’ I would say that it
draws a straight line from the finding of a distinc-
tion to a determination of its validity under s. 1,
but my objection would be that it virtually denies
any role for s. 15(1).

I would reject, as well, the approach adopted by
McLachlin J.A. She seeks to define discrimination
under s. 15(1) as an unjustifiable or unreasonable
distinction. In so doing she avoids the mere distinc-
tion test but also makes a radical departure from

davantage qu’une simple constatation de distinc-
tion dans le traitement de groupes on d'individus.
Cette expression est une forme de réserve incorpo-
rée dans I'art. 15 lui-méme qui limite les distinc-
tions prohibées par la disposition i celles qui
entrainent un préjudice ou un désavantage.

Je suis d’avis d'accepter les critiques formulées
par le juge McLachlin a I'égard de la premiére
interprétation. Elle a souligné, premiérement, que
qualifier chaque distinction législative de violation
du par. 15(1) a pour effet de banaliser les droits -
fondamentaux garantis par la Charte et, deuxié-
mement, qu'interpréter I’expression «indépendam-
ment de toute discrimination» comme signifiant
«ans distinctions dépouille de tout contenu la
notion de discrimination. Elle a poursuivi, & la
p. 607.

[TRADUCTION] Troisiémement, le Parlement n'a pu
avoir 'intention d’exiger du gouvernement qu'il démon-
tre, en application de I'article premier, que toutes les lois
qui établissent des distinctions entre les individus ont
une «justification [qui] puisse se démontrer dans le cadre
d'une société libre et démocratiques. Si I'évaluation du
caractére justifiable d'un traitement inégal n'est ni
cxigée ni permise en vertu de I'art. 15, il s'ensuivra que
des distinctions légales universcllement acceptées et
manifestement souhaitables, comme I'interdiction faite
aux enfants et aux personnes en état d'ébriété de con-
duire un véhicule & moteur, seront considérées comme
des violations de droits fondamentaux et devront étre
seumises 3 I'épreuve de I'article premier.

Enfin, il est également possible de prétendre que
définir la discrimination au sens de I'art. 15 comme
synonyme de traitement inégal fondé sur une classifica-
tion personnelle aura pour effet de donner 4 I'art. 15 une
importance telle qu’il subsumerait les autres droits et
libertés définis par la Charte.

Rejetant le point de vue de Hogg, je dirais qu'il
relic directement la constatation de l'existence
d’une distinction a la détermination de sa validité
en vertu de l'article premier, mais mon objection

; résiderait dans le fait qu'il n'accorde pratiquement

aucun réle au par. 15(1).
Je rejetterais également le point de vue adopté

_par le juge McLachlin. Elle tente de définir la
. discrimination au sens du par. 15(1) comme une

distinction injustifiable ou déraisonnable. Ce fai-
sant, elle esquive le critére de la simple distinction,
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the analytical approach to the Charter which has
been approved by this Court. In the result, the
determination would be made under s. 15(1) and
virtually no role would be left fors. 1.

The third or *“enumerated and analogous
grounds™ approach most closely accords with the
purposes of s. 15 and the definition of discrimina-
tion outlined above and leaves questions of justifi-
cation to s. 1. However, in assessing whether a
complainant’s rights have been infringed under s.
15(1), it is not enough to focus only on the alleged
ground of discrimination and decide whether or
not it is an enumerated or analogous ground. The
effect of the impugned distinction or classification
on the complainant must be considered. Once it is
accepted that not all distinctions and differentia-
tions created by law are discriminatory, then a role
must be assigned to s. 15(1) which goes beyond the
mere recognition of a legal distinction. A com-
plainant under s. 15(1) must show not only that he
or she is not receiving equal treatment before and
under the law or that the law has a differential
impact on him or her in the protection or benefit
accorded by law but, in addition, must show that
the legislative impact of the law is discriminatory.

Where discrimination is found a breach of s.
15(1) has occurred and — where s. 15(2) is not
applicable — any justification, any consideration
of the reasonableness of the enactment; indeed,
any consideration of factors which could justify
the discrimination and support the constitutional-
ity of the impugned enactment would take place
under s. 1. This approach would conform with the
directions of this Court in earlier decisions con-
cerning the application of s. 1 and at the same
time would allow for the screening out of the
obviously trivial and vexatious claim. In this, it
would provide a workable approach to the
problem.

It would seem to me apparent that a legislative
distinction has been made by s. 42 of the Barris-
ters and Solicitors Act between citizens and non-
citizens with respect to the practice of law. The

mais elle s’éloigne aussi radicalement de la fagon
analytique d’aborder la Charte qui a été approuvée
par cette Cour. En définitive, la décision serait
prise en vertu du par. 15(1), ce qui aurait pour
effet de dépouiller pratiquement de tout rdle I'arti-
cle premier.

Le troisiéme point de vue, celui des «motifs
énumeérés et analogues», correspond davantage aux
fins de I'art. 15 et a la définition de la discrimina-
tion exposée auparavant et renvoie a I'article pre-
mier les questions de justification. Cependant,
pour vérifier s'il y a eu atteinte aux droits que le
par. 15(1) reconnait au plaignant, il ne suffit pas
de se concentrer uniquement sur le motif allégué
de discrimination et de décider s'il s’agit d’un
motif énuméré ou analogue. L'examen doit égale-
ment porter sur l'effet de la distinction ou de la
classification attaquée sur le plaignant. Dés qu'on
accepte que ce ne sont pas toutes les distinctions et
différenciations créées par la loi qui sont discrimi-
natoires, on doit alors attribuer au par. 15(1) un
réle qui va au-deld de la simple reconnaissance
d’une distinction légale. Un plaignant en vertu du
par. 15(1) doit démontrer non seulement qu'il ne
bénéficie pas d’un traitement égal devant la loi et
dans la loi, ou encore que la loi a un effet particu-
lier sur lui en ce qui concerne la protection ou le
bénéfice qu’elle offre, mais encore que la loi a un
effet discriminatoire sur le plan législatif.

Lorsqu'il y a discrimination, il y a violation du
par. 15(1) et, lorsque le par. 15(2) ne s’applique
pas, toute justification, tout examen du caractére
raisonnable de la mesure législative et, en fait, tout
examen des facteurs qui pourraient justifier la
discrimination et appuyer la constitutionnalité de
la mesure législative attaquée devraient se faire en
vertu de I'article premier. Ce point de vue serait
conforme aux directives données par cette Cour
dans des arréts antérieurs portant sur 1'application
de P'article premier et permettrait en méme temps

; d’écarter les revendications manifestement futiles

et vexatoires. A cet égard, il constituerait une
fagon pratique d’aborder le probléme.

Il me semble évident que I'art. 42 de la Barris-

. ters and Solicitors Act établit une distinction entre

ceux qui ont la citoyenneté canadienne et ceux qui
ne 'ont pas au regard de la pratique du droit.
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distinction would deny admission to the practice of
law to non-citizens who in all other respects are
qualified. Have the respondents, because of s. 42
of the Act, been denied equality before and under
the law or the equal protection of the law? In
practical terms it should be noted that the citizen-
ship requirement affects only those non-citizens
who are permanent residents. The permanent resi-
dent must wait for a minimum of three years from
the date of establishing permanent residence status
before citizenship may be acquired. The distinction
therefore imposes a burden in the form of some
delay on permanent residents who have acquired
all or some of their legal training abroad and is,
therefore, discriminatory.

The rights guaranteed in s. 15(1) apply to all
persons whether citizens or not. A rule which bars
an entire class of persons from certain forms of
employment, solely on the grounds of a lack of
citizenship status and without consideration of
educational and professional qualifications or the
other attributes or merits of individuals in the
group. would, in my view, infringe s. 15 equality
rights. Non-citizens, lawfully permanent residents
of Canada, are — in the words of the U.S.
Supreme Court in United States v. Carolene
Products Co., 304 U.S. 144 (1938), at pp. 152-53,
n. 4, subsequently affirmed in Graham v. Rich-
ardson, 403 U.S. 365 (1971), at p. 372 — a good
example of a “‘discrete and insular minority” who
come within the protection of s. 15.

Section |

Having accepted the proposition that s. 42 has
infringed the right to equality guaranteed in s. 15,
it remains to consider whether, under the provi-
sions of s. 1 of the Charter, the citizenship require-
ment which is clearly prescribed by law is a
reasonable limit which can be “demonstrably justi-
fied in a free and democratic society"".

The onus of justifying the infringement of a
guaranteed Charter right must, of course, rest

Cette distinction empécherait ceux qui n’ont pas la
citoyenneté d’étre admis i la pratique du droit
méme s'ils se qualifient 4 tous autres égards. Les
intimés ont-ils, en raison de I'art. 42, été privés de
I'égalité devant la loi et dans la loi, ou encore de
I’égalité de protection de la loi? Il convient de
noter qu'en pratique I'cbligation d'étre citoyen ne
touche que ceux qui n’ont pas la citoyenneté et qui
sont résidents permanents. Avant de pouvoir obte-
nir la citoyenneté, le résident permanent doit
attendre un minimum de trois ans & compter de la
date ou il établit sa résidence permanente. La
distinction impose ainsi un fardeau, sous la forme
d’un délai, aux résidents permanents qui ont regu,
en totalité ou en partie, leur formation juridique a
1’étranger, et elle est donc discriminatoire.

Les droits que garantit le par. 15(1) s’appliquent
4 tous sans égard a la citoyenneté. A mon avis, une
régle qui exclut toute une catégoric de personnes
de certains types d’emplois pour le seul motif
qu'elles n'ont pas la citoyenneté et sans égard a
leurs diplémes et & leurs compétences profession-
nelles ou sans égard aux autres qualités ou mérites
d’individus faisant partie du groupe, porte atteinte
aux droits & I'égalité de I'art. 15. Ceux qui n’ont
pas la citoyenneté et qui résident légalement en
permanence au Canada constituent un bon exem-
ple, pour reprendre I'expression de la Cour
supréme des Etats-Unis dans I'arrét United States
v. Carolene Products Co., 304 U.S. 144 (1938),
aux pp. 152 et 153, n. 4, confirmé par la suite dans
I'arrét Graham v. Richardson, 403 U.S. 365
(1971), a la p. 372, d’'une {TRADUCTION] emino-
rité discréte et isolées visée par la protection de
I'art. 15.

L’article premier

Ayant reconnu que l'art. 42 a violé le droit &
'égalité garanti 3 I'art. 15, il reste 4 examiner si,
en application des dispositions de I'article premier

. de la Charte, I'cbligation d’étre citoyen, clairement

imposée par une régle de droit, est une limite
raisonnable dont «la justification puisse s¢ démon-
trer dans le cadre d'une société libre et
démocratique.

La responsabilité de justifier la violation d'un
droit garanti par la Charte incombe évidemment
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was no discrimination on the basis of sex, since the
class into which she fell under the Act was that of
pregnant persons, and within that class, all persons
were treated equally. This case, of course, was
decided before the advent of the Charier.

I would also agree with the following criticism
of the similarly situated test made by Kerans J.A.
in Mahe v. Alta. (Gov't) (1987), 54 Alta. L.R.
(2d) 212, at p. 244:

... the test accepts an idea of equality which is almost
mechanical. with no scope for considering the reason for
the distinction. In consequence, subtleties are found to
justify a finding of dissimilarity which reduces the test
to a categorization game. Moreover, the test is not
heipful. After all, most laws are enacted for the specific
purpose of offering a benefit or imposing a burden on
some persons and not on others. The test catches every
conceivable difference in legal treatment.

For the reasons outlined above, the test cannot be
accepted as a fixed rule or formula for the resolu-
tion of equality questions arising under the Char-
ter. Consideration must be given to the content of
the law, to its purpose, and its impact upon those
to whom it applies, and also upon those whom it
excludes from its application. The issues which will
arise from case to case are such that it would be
wrong to attempt to confine these considerations
within such a fixed and limited formula.

It is not every distinction or differentiation in
treatment at law which will transgress the equality
guarantees of s. 15 of the Charter. It is, of course,
obvious that legislatures may — and to govern
effectively — must treat different individuals and
groups in different ways. Indeed, such distinctions
are one of the main preoccupations of legislatures.
The classifying of individuals and groups, the
making of different provisions respecting such
groups, the application of different rules, regula-
tions, requirements and qualifications to different
persons is necessary for the governance of modern

tinction illicite fondée sur le sexe. Sa demande a
été rejetée par cette Cour pour le motif qu'il n’y
avait pas de distinction illicite fondée sur le sexe
puisque la catégoric dans laquelie elle tombait en
vertu de la Loi était celle des personnes enceintes
et que toutes les personnes dans cette catégorie
étaient traitées également. Il va sans dire que cette
affaire a été tranchée avant I'avénement de la
Charte.

Je suis également d’accord avec la critique sui-

vante que le juge Kerans de la Cour d’appel a
formulé a I’égard du critére de la situation analo-
gue dans l'arrét Mahe v. Alta. (Gov't) (1987), 54
Alta. L.R. (2d) 212, a la p. 244:
[TRADUCTION] ... le critére adopte une idée d'égalité
qui est presque automatique, sans aucune possibilité
d’examiner la raison i I'origine de la distinction. Par
conséquent, on recourt a des nuances pour justifier une
constatation de différence, ce qui réduit le critére i un
Jjeu de classement par catégories. De plus, le critére est
sans utilité. Aprés tout, la plupart des lois sont adoptées
dans le but précis de procurer un avantage ou d'imposer
une contrainte & certaines personnes et non a d'autres.
Le critére décéle toutes les différences imaginables de
traitement par la loi.

Pour les motifs qui précédent, le critére ne peut
étre accepté comme régle ou formule figée applica-
ble en vue de trancher les questions d’égalité soule-
vées en vertu de la Charte. Il faut tenir compte du
contenu de la loi, de son objet et de son effet sur
ceux qu'elle vise, dc méme que sur ceux qu’'elle
exclut de son champ d’application. Les questions
qui seront soulevées d’un cas a I'autre sont telles
que ce serait une erreur que de tenter de restrein-
dre ces considérations 2 une formule limitée et
figée.

Ce ne sont pas toutes les distinctions ou diffé-
rences de traitement devant la loi qui portent
atteinte aux garanties d’égalité de I'art. 15 de la
Charte. 11 est certes évident que les législatures
peuvent et, pour gouverner cfficacement, doivent

 traiter des individus ou des groupes différents de

fagons différentes. En effet, de telles distinctions
représentent I'une des principales préoccupations
des législatures. La classification des individus et

. des groupes, la rédaction de différentes disposi-

tions concernant de tels groupes, I'application de
régles, de réglements, d'exigences et de qualifica-



ANDREWS ¢. LAW SOCIETY OF BRITISH COLUMBIA _Le juge Mcintyre

169

(1989] 1 R.CSS.

society. As noted above, for the accommodation of
differences, which is the essence of true equality, it
will frequently be necessary to make distinctions.
What kinds of _distinctions will be acceptable
under s. 15(1) and what kinds will violate its

provisions?

In seeking an answer to these questions, the
provisions of the Charter must have their full
effect. In R. v. Big M Drug Mart Lid., this Court
emphasized this point at p. 344, where Dickson
C.J. stated:

This Court has already, in some measure, set out the
basic approach to be taken in interpreting the Charter.
in Hunter v. Southam Inc.. [1984] 2 S.C.R. 145, this
Court expressed the view that the proper approach to
the definition of the rights and freedoms guaranteed by
the Charter was a purposive one. The meaning of a right
or freedom guaranteed by the Charter was to be ascer-
tained by an analysis of the purpose of such a guarantee;
it was to be understood. in other words. in the light of
the interests it was meant to protect.

In my view this analysis is to be undertaken, and the
purpose of the right or freedom in question is to be
sought by reference to the character and the larger
objects of the Charter itself, to the language chosen to
articulate the specific right or freedom. to the historical
origins of the concepts enshrined, and where applicable,
to the meaning and purpose of the other specific rights
and freedoms with which it is associated within the text
of the Charter. The interpretation should be, as the
judgment in Southam emphasizes, a generous rather
than a legalistic one, aimed at fulfilling the purpose of
the guarantee and securing for individuals the full ben-
efit of the Charter's protection. At the same time it is
important not to overshoot the actual purpose of the
right or freedom in question, but to recall that the
Charter was not enacted in a vacuum, and must there-
fore, as this Court’s decision in Law Society of Upper
Canada v. Skapinker, [1984] 1 S.C.R. 357, illustrates,
be placed in its proper linguistic, philosophic and histori-
cal contexts. [Emphasis in original.]

These words are not inconsistent with the view I
expressed in Reference re Public Service
Employee Relations Act (Alta.), [1987] 1 S.C.R.
313.

tions différents & des personnes différentes sont
nécessaires pour gouverner la’ société moderne.

- Comme je I'ai déja souligné, le respect des diffé-

.

rences, qui est 'essence d’une véritable égalité,
exige souvent que des distinctions soient faites.
Quelles seront les distinctions acceptables en vertu
du par. 15(1) et quelles seront celles qui violeront

ses dispositions?

Pour tenter de répondre i ces questions. les
dispositions de la Charte doivent étre appliquées
intégralement. Dans l'arrét R. c¢. Big M Drug
Mart Ltd., précité, cette Cour insiste sur ce point a
la p. 344 oi le juge Dickson, maintenant Juge en
chef, affirme:

Cette Cour a déja, dans une certaine mesure, énoncé
la facon fondamentale d’aborder Iinterprétation de la
Charte. Dans I'arrét Hunter c. Southam Inc., [1984] 2
R.C.S. 145, la Cour a exprimé l'avis que la fagon
d'aborder la définition des droits et des libertés garantis
par la Charte consiste 4 examiner l'objet visé. Le sens
d'un droit ou d'une liberté garantis par la Charte doit
étre vérifié au moyen d'une analyse de I'objet d'unc telle
garantie: en d'autres termes, ils doivent s'interpréter en
fonction des intéréts qu'ils visent a protéger.

A mon avis, il faut faire cette analyse et I'objet du
droit ou de la liberté en question doit étre déterminé en
fonction de la nature et des objectifs plus larges de la
Charte elle-méme, des termes choisis pour énoncer ce
droit ou cette liberté, des origines historiques des con-
cepts enchissés et, s'il y a lieu, en fonction du sens et de
I'objet des autres libertés et droits particuliers qui s’y
rattachent selon le texte de la Charte. Comme on le
souligne dans l'arrét Southam, I'interprétation doit étre
libérale plutét que formaliste et viser & réaliser I'objet de
la garantic ct i assurer que les citoyens bénéficient
pleinement de la protection accordée par la Charte. En
méme temps. il importe de ne pas aller au dela de I'cbjet
véritable du droit ou de la liberté en question et de se
rappeler que la Charte n’a pas été adoptée en I'absence
de tout contexte et que, par conséquent, comme l'illustre
I'arrét de cette Cour Law Society of Upper Canada c.
Skapinker, [1984] 1 R.CSS. 357, elle doit étre située
dans ses contextes linguistique, philosophique et histori-
que appropriés. [Souligné dans I'original.]

Ces mots ne sont pas incompatibles avec I'opinion
que j'ai exprimée dans le Renvoi relatif a la Public
Service Employee Relations Act (Alb.), [1987] 1
R.CS. 313.
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S.C. 1976-77, c. 33, in denying employment to
women in certain unskilled positions, Dickson C.J.
in giving the judgment of the Court said. at pp.
1138-39: :

A thorough study of “systemic discrimination™ in
Canada is to be found in the Abella Report on equality
in employment. The terms of reference of the Royal
Commission instructed it “to inquire into the most
efficient, effective and equitable means of promoting
-employment opportunities, eliminating systemic dis-
crimination and assisting individuals to compete for
employment opportunities on an equal basis.” (Order in
Council P.C. 1983-1924 of 24 Junc 1983). Although
Judge Abella chose not to offer a precise definition of
systemic discrimination, the essentials may be gleaned
from the following comments, found at p. 2 of the
Abella Report.

Discrimination . . . means practices or attitudes that
have, whether by design or impact, the effect of
limiting an individual’s or a group’s right to the
opportunities generally available because of attributed
rather than actual characteristics . . ..

It is not a question of whether this discrimination is
motivated by an intentional desire to obstruct some-
one’s potential, or whether it is the accidental
by-product of innocently motivated practices or sys-
tems. If the barrier is affecting certain groups in a
disproportionately negative way, it is a signal that the
practices that lead to this adverse impact may be
discriminatory.

There are many other statements which have
aimed at a short definition of the term discrimina-
tion. In general, they are in accord with the state-
ments referred to above. I would say then that
discrimination may be described as a distinction,
whether intentional or not but based on grounds
relating to personal characteristics of the individu-
al or group, which has the effect of imposing
burdens, obligations, or disadvantages on such
individual or group not imposed upon others, or
which withholds or limits access to opportunities,
benefits, and advantages available to other mem-
bers of society. Distinctions based on personal
characteristics attributed to an individual solely on
the basis of association with a group will rarely
escape the charge of discrimination, while those

toires en matiére d’embauche et de promotions,

contrairement a I'art. 10 de la Loi canadienne sur o

les droits de la personne, S.C. 1976-77, chap. 33,
en refusant aux femmes la possibilité d’occuper

certains emplois non spécialisés, le juge en chef m

Dickson affirme ceci en rendant le jugement de la
Cour, aux pp. 1138 et 1139:

On trouve une étude exhaustive de la «discrimination
systémique» au Canada dans le rapport Abella sur I'éga-
lité en matiére d'emploi. La Commission royale avait _
pour mandat «d’enquéter sur les moyens les plus effica-
ces et équitables de promouvoir les chances d'emploi,
d’éliminer la discrimination systémique et d’assurer a
tous les mémes possibilités de prétendre  un emploi . . .»
(Décret C.P. 1983-1924 du 24 juin 1983.) Quoique le
juge Abella ait choisi de ne pas donner une définition
précise de la discrimination systémique, on peut en
glaner I'essenticl dans les commentaires suivants, que
I'on trouve i la p. 2 de son rapport:

... la discrimination s'entend des pratiques ou des
attitudes qui, de par leur conception ou par voie de
conséquence, génent I'acces des particuliers ou des
groupes & des possibilités d’emplois, en raison de
caractéristiques qui leur sont prétées a tort . . .

La question n'est pas de savoir si la discrimination
est intentionnelle ou si elle est simplement involon-
taire, c’est-d-dire découlant du systéme lui-méme. Si
des pratiques occasionnent des répercussions néfastes
pour certains groupes, c'est une indication qu'elles
sont peut-étre discriminatoires.

”~

Il existe plusieurs autres énoncés od I’on a tenté de
définir succinctement le terme «discriminations. Ils
sont généralement conformes aux descriptions
mentionnées auparavant. J'affirmerais alors que la
discrimination peut se décrire comme une distinc-
tion, intentionnelle ou non, mais fondée sur des
motifs relatifs & des caractéristiques personnelles
d’un individu ou d’un groupe d'individus, qui a

. pour effet d’imposer a cet individu ou & ce groupe

des fardeaux, des obligations ou des désavantages
non imposés 4 d’autres ou d’empécher ou de res-
treindre I'accés aux possibilités, aux bénéfices et
aux avantages offerts & d’autres membres de la

. société. Les distinctions fondées sur des caractéris-

tiques personnelles attribuées i un seul individu en
raison de son association avec un groupe sont
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pased on an individual’s merits and capacities will
rarely be so classed.

The Court in the case at bar must address the
issue of discrimination as the term is used in s.
15(1) of the Charter. In general, it may be said
that the principles which have been applied under
the Human Rights Acts are equally applicable in
considering questions of discrimination under s.
15(1). Certain differences arising from the differ-
ence between the Charter and the Human Rights
Acts must, however, be considered. To begin with,
discrimination in s. 15(1) is limited to discrimina-
tion caused by the application or operation of law,
whereas the Human Rights Acts apply also to
private activities. Furthermore, and this is a dis-
tinction of more importance, all the Human Rights
Acts passed in Canada specifically designate a
certain limited number of grounds upon which
discrimination is forbidden. Section 15(1) of the
Charter is not so limited. The enumerated grounds
in s. 15(1) are not exclusive and the limits, if any,
on grounds for discrimination which may be estab-
lished in future cases await definition. The enu-
merated grounds do, however, reflect the most
common and probably the most socially destruc-
tive and historically practised bases of discrimina-
tion and must, in the words of s. 15(1), receive
particular attention. Both the enumerated grounds
themselves and other possible grounds of discrimi-
nation recognized under s. 15(1) must be inter-
preted in a broad and generous manner, reflecting
the fact that they are constitutional provisions not
easily repealed or amended but intended to provide
a “continuing framework for the legitimate exer-
cise of governmental power” and, at the same
time, for “the unremitting protection” of equality
rights: see Hunter v. Southam Inc., [1984] 2
S.C.R. 145, at p. 155.

It should be noted as well that when the Human
Rights Acts create exemptions or defences, such as
a bona fide occupational requirement, an exemp-
tion for religious and political organizations, or
definitional limits on age discrimination, these

presque toujours taxées de discriminatoires, alors
que celles fondées sur les mérites et capacités d’'un
individu le sont rarement.

En I'espéce, la Cour doit aborder la question de
la discrimination au sens ou ce terme est utilisé au
par. 15(1) de la Charte. De fagon générale, on
peut affirmer que les principes qui ont été appli-
qués en vertu des lois sur les droits de la personne
s'appliquent également 4 I'examen des questions
de discrimination au.sens du par. 15(1). Il faut
cependant tenir compte de certaines distinctions
qui découlent de la différence entre la Charte et les
lois sur les droits de la personne. D'abord, la
discrimination dont il est question au par. 15(1)
est restreinte a celle qui découle de I'application de
la loi alors que les lois sur les droits de la personne
s'appliquent aussi aux activités de nature privée.
De, _E,h.rs. et il s'agit d'une distinction plus impor-
tante. toutes les lois sur les droits de la personne
adoptées au Canada spécifient un certain nombre
restreint de motifs prohibés de discrimination. Il
n'en est pas de méme au par. 15(1) de \a Charte.
Les motifs énumérés au par. 15(1) ne sont pas
exclusifs et les restrictions, le cas échéant, que la
jurisprudence pourra apporter aux motifs de dis-
crimination ne sont pas encore précisées. Les
motifs énumérés traduisent cependant les prati-
ques de discrimination les plus courantes, les plus
classiques et vraisemblablement les plus destructri-
ces socialement, et ils doivent, selon le par. 15(1),
recevoir une attention particuliére. Les motifs énu-
mérés eux-mémes et les autres motifs possibles de
discrimination reconnus au par. 15(1) doivent,
dans les deux cas, recevoir une interprétation large
et libérale de maniére  refléter le fait qu'il s’agit
de dispositions constitutionnelles qu'il n'est pas
facile d’abroger ou de modifier, mais qui visent a
fournir un «cadre permanent a I'exercice légitime
de Tl'autorité gouvernementales et, par la méme
occasion, 4 «a protection constantes des droits a

_ TIégalité: voir Hunter c. Southam Inc., [1984] 2

R.C.S. 145,31a p. 155.

Il convient également de souligner que, lorsque
des lois sur les droits de la personne créent des

. exemptions ou des moyens de défense, comme

I’exigence professionnelle normale, une exemption
relative 3 des organisations religieuses ou politi-
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impose that conclusion. In some circumstances
they may; in some they may noot.

I conclude that the ultimate criterion for deter-
mining limits on access to a child is the best inter-
ests of the child. The custodial parent has no
“right” to limit access. The judge must consider all
factors relevant to determining what is in the
child’s best interests; a factor which must be con-
sidered in all cases is Parliament’s view that con-

tact with each parent is to be maximized to the

extent that this is compatible with the best interests
of the child. The risk of harm to the child, while
not the ultimate legal test, may also be a factor to
be considered. This is particularly so where the
issue is the quality of access — what the access
parent may say or do with the child. In such cases,
it will generally be relevant to consider whether
the conduct in question poses a risk of harm to the
child which outweighs the benefits of a free and
open relationship which permits the child to know
the access parent as he or she is. It goes without
saying that, as for any other legal test, the judge, in
determining what is in the best interests of the
child, must act not on his or her personal views,
but on the evidence.

(b) The Constitutionality of the Test

The first question is whether the Charter
applies. Because of my conclusion later in these
reasons that valid orders under the “best interests
of the child” standard cannot violate the Charter, I
find it unnecessary to decide whether the Charter
applies to an action for access under the Divorce
Act between two parents. For the purposes of this
section, I assume that it does.

The constitutional focus in this case centres on
. the guarantee of freedom of religion in s. 2(a) of
the Charter and the guarantee of freedom of |
expression in s. 2(b) of the Charter. The guaran-
- tees of freedom of association and equality apply

dice d’un préjudice, non plus que les objections de
I’enfant. Dans certaines circonstances, cela consti-
tuera effectivement l'indice d'un préjudice, alors
que ce ne sera pas le cas dans d’autres circons-
tances.

J’en conclus que le critére ultime permettant de
restreindre 1’accés A un enfant est I’intérét de celui-
ci. Le parent gardien n’a aucun «droit» de limiter
I’acces. Pour déterminer ce qui est dans I’intérét de
I’enfant, le juge doit prendre en considération tous
les facteurs pertinents, 1'un d’eux étant toujours
I'intention du législateur de maximiser le contact
avec chacun des parents dans la mesure ol cela est
compatible avec I'intérét de I'enfant. Bien que le
risque de préjudice ne soit pas le critére juridique
ultime, il peut aussi s’agir d’un facteur a considé-
rer. Cela est particuliérement vrai lorsque le litige
porte sur la qualité de I’accés — ce que le parent
peut faire avec ’enfant ou lui dire. En pareil cas, il
sera généralement pertinent de voir si la conduite
en cause comporte pour |’enfant un risque de pré-
judice supérieur aux effets bénéfiques que pourrait
lui apporter une relation libre et ouverte lui per-
mettant de connaitre la personnalité véritable du
parent exercant un droit d’accés. Il va sans dire
que, comme pour tout autre critére juridique, le
juge devant déterminer I’intérét de I’enfant ne doit
pas fonder son jugement sur ses opinions person-
nelles, mais sur la preuve.

b) La constitutionnalité du critére

La premiére question qui se pose est celle de
I’application de la Charte. Etant donné la conclu-
sion 2 laquelle j’arrive plus loin que des ordon-
nances valides au regard du critére de «I'intérét de
Penfant» ne peuvent violer la Charte, il n’y a pas
lieu de décider si celle-ci s’applique 2 une
demande de droit d’acces présentée en vertu de la
Loi sur le divorce. Pour les fins de la présente par-

i tie, je présume donc que la Charte s’applique.

Sur le plan constitutionnel, I’attention se porte,
en I’espéce, sur la liberté de religion garantie par
I’al. 2a) de la Charte, ainsi que sur la liberté d’ex-
pression garantie par I’al. 2b). Quant aux garanties
relatives A la liberté d’association et 2 I'égalité,

\aed
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only tangentially, if at all, and were not empha-
sized in argument.

The respondent says that legislative provision
for the “best interests of the child” violates his
religious and expressive freedom. The argument is
that in some cases the “best interests of the child”
will require a judge to make an order limiting
expressive or religious freedom. Therefore, it is
submitted, the test is unconstitutional, unless it can

be saved under s. 1.

In my view, this argument cannot stand. The
reason is that the guarantees of religious freedom
and expressive freedom in the Charter do not pro-
tect conduct which violates the best interests of the

child test.

Whether Application of the Best Interests Standard
Violates the Charter

Does the Charter protect religious expression
which is not in the best interests of the child? In

my view, the answer to this question is no.

It is established that the guarantee of freedom of
religion does not extend to religious activity which
harms other people. In R. v. Big M Drug Mart Ltd.,
[1985] 1 S.C.R. 295, this Court held that freedom
of religion is not absolute; in particular, it does not
extend to conduct that would injure or interfere
with the parallel rights of others. Dickson 1., (as he
then was), after a lengthy historical review of free-
dom of religion in our society and legal system,
concluded at p. 346:

Viewed in this context, the purpose of freedom of
conscience and religion becomes clear. The values that
underlie our political and philosophic traditions demand
that every individual be free to hold and to manifest
whatever beliefs and opinions his or her conscience dic-
tates, provided inter alia only that such manifestations
do not injure his or_her neighbours or their parallel
fights to hold and manifest beliefs and opinions of their
own. [Emphasis added.] S

The next question is whether conduct which is
not in the best interests of the child amounts to an

elles ne s’appliquent qu’a titre accessoire, i tant

" est qu'elles s’appliquent, et on n'a pas insisté sur

ce point en plaidoirie.

L’intimé affirme que la disposition législative
privilégiant «I’intérét de I’enfant» viole ses libertés
de religion et d’expression. 11 fait valoir que, dans
certains cas, ce critere obligera en effet le juge 2
rendre une ordonnance limitant la liberté d’expres-
sion ou de religion. Par conséquent, soutient-il, le
critére est inconstitutionnel, 2 moins qu’il ne
puisse &tre justifié en vertu de I’article premier.

A mon avis, cet argument ne peut étre retenu. La
raison en est que les garanties de liberté de religion
et d’expression énoncées dans la Charte ne prote-

gent pas une activité qui viole le critere de I’intérét
de I’enfant.

L'application du critére de lintérét de l'enfant
viole-t-elle la Charte?

La Charte protege-t-elle I’expression religieuse
qui n’est pas dans I'intérét de I'enfant? A mon
avis, il faut répondre a cette question par la néga-
tive.

11 est établi que la garantie de liberté de religion
ne s’étend pas a des activités religieuses causant un
réjudice 2 autrui. Dans ’arrét R. c. Big M Drug
Mart Lid., [1985] 1 R.C.S. 295, notre Cour a con-
clu que la liberté de religion n’est pas absolue; elle
ne s’étend pas en particulier 2 une activité qui por-
terait atteinte aux propres droits d’autrui. Apreés
une longue analyse historique de la liberté de reli-
gion dans notre société et de notre systme juri-
dique, le juge Dickson, plus tard Juge en chef, a
conclu, a la p. 346:

Vu sous cet angle, I’objet de la liberté de conscience
et de religion devient évident. Les valeurs qui sous-ten-
dent nos traditions politiques et philosophiques exigent
que chacun soit libre d’avoir et de manifester les

. croyances et les opinions que lui dicte sa conscience, 2

la condition notamment gue ce€s manifestations ne lésent'™
pas ses semblables ou leur propre droit d’avoir et de
manifester leurs croyances €t opinions personnelles. [Je

souligne.]

La question suivante consiste 2 se demander si .
]a conduite qui n’est pas dans I’intérét de I’enfant,
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“injury” or intrusion on the rights of others within
the meaning of this comment. If so, the guarantee
of freedom of religion will not protect such con-
duct.

" It is clear that conduct which poses a risk of

" harm to the child would not be protected. As noted

earlier, religious expression and comment of a par-
ent which is found to violate the best interests of a
child will often-do so because it poses a risk of
harm to the child. If so, it is clear that the guaran-
tee of religious freedom can offer no protection.
But I think a case can be made that even in cases
where a risk of harm may not have been estab-
lished, the guarantee of freedom of religion should
not be understood to extend to protecting conduct
which is not in the best interests of the child. I
understand “injure” in the passage cited from R. v.
Big M Drug Mart Ltd., supra, to be a broad con-
cept. To deprive a child of what a court has found
to be in his or her best interests is to “injure”, in
the sense of not doing what is best for the child.
The vulnerable situation of the child heightens the
need for protection; if one is to err, it should not be
in favour of the exercise of the alleged parental
right, but in favour of the interests of the child. An
additional factor which may come into play in the
case of older children is the “parallel right” of
others referred to by Dickson ., “to hold and man-
ifest beliefs and opinions of their own”. For these
reasons, I conclude that the Charter guarantee of
freedom of religion does not extend to protect con-
duct which is not in the best interests of the child
under the Divorce Act.

I come then to freedom of expression. The ambit
of this right has been more broadly drawn than
freedom of conscience and religion, in that even
harmful expression may be protected: Irwin Toy
Lid. v. Quebec (Attorney General), [1989] 1 S.C.R.
927; R. v. Keegstra, [1990] 3 S.C.R. 697; Refer-
ence re ss. 193 and 195.1(1)(c) of the Criminal
Code (Man.), [1990] | S.C.R. 1123. On the other

hand, some forms of harmful expression are not .

constitutionally protected. Violence or threats of
violence are not protected: see RWDSU v. Dolphin

équivaut 2 une «lésion» des droits d’autrui ou 2
une intrusion dans ces droits au sens de ce passage.
Dans I’affirmative, elle ne sera pas protégée par la
garantie de liberté de religion.

Il est indubitable que la conduite qui comporte
pour I'enfant un risque de préjudice ne serait pas
protégée. Comme je I’ai souligné précédemment,
I’expression et les commentaires 2 caractére reli-
gieux d’un parent qui sont jugés contraires 2 I’inté-
rét de I’enfant le seront souvent parce que celui-ci
risque d’en subir un préjudice. Si c’est le cas, il est
clair que la garantie de liberté.de religion ne peut
offrir aucune protection. Mais on peut, 2 mon avis,
soutenir que, méme dans les cas ou le risque de
préjudice n’a pas été établi, la garantie de liberté
de religion ne devrait pas s’étendre A la protection
d’une conduite qui n’est pas dans I’intérét de I’en-
fant. A mon sens, la lésion qu’évoque le passage
précité de I'arrét R. c. Big M Drug Mart Ltd. est
une notion large. Priver un enfant de ce que le tri-
bunal a jugé &tre dans son intérét équivaut 2 le
«léser», au sens ol on ne fait pas ce qui est le
mieux pour Jui. La situation de vulnérabilité dans
laquelle se trouve I’enfant renforce le besoin de
protection; si I’on doit se tromper, cela ne devrait
pas étre en faveur de I'exercice du droit parental
allégué, mais en faveur de I'intérét de I’enfant.
Pour les enfants plus agés, un facteur additionnel
pourra jouer soit, comme le dit le juge Dickson, le
«propre droit» des autres «d’avoir et de manifester
leurs croyances et opinions personnelles.» Pour ces
motifs, je conclus que la liberté de religion garan-
tie par la Charte ne protége pas la conduite qui
n’est pas dans 1'intérét de I’enfant au sens de la Loi
sur le divorce.

Jen viens maintenant 2 la liberté d’expression.
La portée de ce droit a été définie plus largement
que celle de la liberté de conscience et de religion,
en ce que méme I'expression préjudiciable peut

i gtre protégée: Irwin Toy Ltd. c. Québec (Procureur

général), [1989] 1 R.C.S. 927; R. c. Keegstra,
[1990] 3 R.C.S. 697; Renvoi relatif a l’art. 193 et @
I'al. 195.1(1)c) du Code criminel (Man.), [1990] 1
R.C.S. 1123. En revanche, certaines formes d’ex-
pressions préjudiciables ne sont pas.protégées par
la Constitution, telles la violence ou les menaces:
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In conclusion, an unreasonable finding, whatever its
origin, affects the jurisdiction of the tribunal.

In the case at bar 1 consider that the adjudicator
was not authorized by s. 61.5(9)(c) to order the
employer not to answer a request for information
about respondent except by sending the letter of
recommendation containing the aforementioned
wording, since such an order is patently unreason-
able. Though the adjudicator clearly had jurisdic-
tion to make an order he felt to be equitable and
proper, he lost this jurisdiction when he made a
patently unreasonable decision.

Appellant further argued that s. 61.5(9)(¢) did
not empower the adjudicator to make such an
order, since that paragraph does not clearly state
that the adjudicator can use a remedy that differs
from the remedies usually available under the
ordinary rules of common law in such circum-
stances. The principle underlying this argument is
that, in the absence of a clear provision to the
contrary, the legisiator should not be assumed to
have intended to alter the pre-existing ordinary
rules of common law. There is no need for me to
rule on the merits of this principle, since I consider
that in the case at bar, by enacting para. (c), the
legislator clearly indicated his intent to confer
wider powers on the adjudicator than those he
usually has under the ordinary rules of common
law in such circumstances.

It now remains to assess in light of the Canadian
Charter of Rights and Freedoms the part of the
order we have found to be not unreasonable in
terms of the rules of administrative law. The fact
that the part of the order relating to sending the
letter of recommendation is not unreasonable from
an administrative law standpoint does not mean
that it is necessarily consistent with the Charter.

The fact that the Charter applies to the order
made by the adjudicator in the case at bar is not,
in my opinion, open to question. The adjudicator is
a statutory creature: he is appointed pursuant to a
legislative provision and derives all his powers

En conclusion, une détermination déraisonnable,
quelie qu'en soit la source, porte atteinte a la juridiction
du tribunal.

En I'espéce, je suis d’avis que I'arbitre n'était
pas autorisé, aux termes de I'al. 61.5(9)c), a
ordonner i I'employeur de ne répondre 4 une
demande de renseignements relative a I'intimé que
par I'envoi de la lettre de références contenant le
texte précité puisqu’une telle ordonnance est mani-
festement déraisonnable. Quoique I'arbitre avait
clairement juridiction pour rendre une ordonnance
qu'il jugeait équitable et appropriée, il a perdu
cette juridiction en rendant une décision manifes-
tement déraisonnable.

L’appelante prétend également que [I'al.
61.5(9)c) ne permettait pas i I'arbitre de rendre
une telle ordonnance puisque cet alinéa n’indique
pas clairecment que I'arbitre peut utiliser un
reméde qui différe des remédes habituellement
disponibles en vertu des régles de droit commun
dans des circonstances similaires. Le principe 3 la
base de cet argument est celui selon lequel le
législateur n’est pas censé, & défaut de disposition
claire au contraire, avoir I'intention de modifier les
régles de droit commun pré-existantes. Il n’est pas
nécessaire de me prononcer sur la justesse de ce
principe puisqu’en I'espéce je suis d’avis que le
législateur, en édictant I'al. ¢), a clairement indi-
qué son intention de conférer & I'arbitre des pou-
voirs plus larges que ceux qui lui sont habituelle-
ment dévolus, dans des circonstances similaires,
par les régles de droit commun.

Il reste maintenant a soumettre au contrdle de la
Charte canadienne des droits et libertés cette
partic de I'ordonnance que nous avons jugée non
déraisonnable eu égard aux principes de droit
administratif. Le fait que cette partie de I'ordon-
nance relative d I'envoi de la lettre de références ne
soit pas déraisonnable au sens du droit administra-

. tif ne signific pas, en effet, qu'elle est nécessaire-

ment conciliable avec la Charte.

Le fait que la Charte s’applique a 'ordonnance
rendue par I'arbitre en 'espéce ne fait, & mon avis,

. aucun doute. L'arbitre est en effet une créature de

la loi; il est nommé en vertu d'une disposition
législative et tire tous ses pouvoirs de la loi. La
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from the statute. As the Constitution is the
supreme law of Canada and any law that is incon-
sistent with its provisions is, to the extent of the
inconsistency, of no force or effect, it is impossible
to interpret legislation conferring discretion as
conferring a power to infringe the Charter, unless,
of course, that power is expressly conferred or
necessarily implied. Such an interpretation would
require us to declare the legislation to be of no
force or effect, unless it could be justified under s.
1. Although this Court must not add anything to
legislation or delete anything from it in order to
make it consistent with the Charter, there is no
doubt in my mind that it should also not interpret
legislation that is open to more than one interpre-
tation so as to make it inconsistent with the Chart-
er and hence of no force or effect. Legislation
conferring an imprecise discretion must therefore
be interpreted as not allowing the Charter rights to
. be infringed.” Accordingly, an adjudicator exercis-
ing delegated powers does not have the power to
make an order that would result in an infringe-
ment of the Charter, and he exceeds his jurisdic-
tion if he does so. This idea was very well
expressed by Professor Hogg when he wrote in his
text titled Constitutional Law of Canada (2nd ed.

1985), at p. 671:

The reference in s. 32 to the “Parliament” and a
“legislature™ make clear that the Charter operates as a
limitation on the powers of those legislative bodies. Any
statute enacted by either Parliament or a Legislature
which is inconsistent with the Charter will be outside the
power of (ultra vires) the enacting body and will be
invalid. It follows that any body exercising statutory
authority, for example, the Governor in Council or
Lieutenant Governor in Council, ministers, officials,
municipalities, school boards, universities, administra-
tive tribunals and police officers, is also bound by the
Charter. Action taken under statutory authority is valid
only if it is within the scope of that authority. Since
neither Parliament nor a Legislature can itself pass a
law in breach of the Charter, neither body can authorize
action which would be in breach of the Charter. Thus,
the limitations on statutory authority which are imposed
by the Charter will flow down the chain of statutory
authority and apply to regulations, by-laws, orders, deci-
sions and all other action (whether legislative, adminis-

Constitution étant la loi supréme du pays et ren-
dant inopérantes les dispositions incompatibles de
toute autre régle de droit, il est impossible d'inter-
préter une disposition législative attributrice de
discrétion comme conférant le pouvoir de violer la
Charte i3 moins, bien sir, que ce pouvoir soit
expressément conféré ou encore qu'il soit nécessai- .
rement implicite. Une telle interprétation nous
obligerait en effet, 4 défaut de pouvoir justifier
cette disposition législative aux termes de I'article
premicr, 3 la déclarer inopérante. Or, quoique
cette Cour ne doive pas ajouter ou retrancher un
élément i une disposition 1égislative de facon 4 la
rendre conforme a la Charte, clle ne doit pas par
ailleurs interpréter une disposition législative, sus-
ceptible de plus d'une interprétation, de fagon i la
rendre incompatible avec la Charte et, de ce fait,
inopérante. Une disposition législative conférant
une discrétion imprécise doit donc étre interprétée
comme ne permettant pas de violer les droits
garantis par la Charte. En conséquence, un arbitre
exercant des pouvoirs délégués n’a pas le pouvoir
de rendre une ordonnance entrainant une violation
de la Charte et il excéde sa juridiction s'il le fait.
Le professeur Hogg a trés bien exprimé cette idée
lorsqu’il a écrit dans son volume intitulé Constitu-
tional Law of Canada (2¢ éd. 1985), 4 la p. 671:

[TRADUCTION] La mention du «Parlement» et d’une
«législatures  I'art. 32 montre clairement que la Charte
agit comme une limite aux pouvoirs de ces organes
législatifs. Tout texte de loi adopté par le Parlement ou
une législature, qui est incompatible avec la Charte
excédera les pouvoirs (sera ultra vires) de I'organisme
qui I'a adopté et sera invalide. Il s’ensuit que tout
organisme QUi €XErce un pouvoir statutaire, par exemple
le gouverneur en conseil, le licutenant-gouverncur en
conseil, les ministres, les fonctionnaires, les municipali-
tés, les commissions scolaires, les universités, les tribu-
naux administratifs, les officiers de police, est également
lié par la Charte. Les mesures prises en vertu d'un
pouvoir statutaire ne sont valides que si elles se situent 4
lintérieur de la portée de ce pouvoir. Puisque ni le

: Parlement ni unc législature nc peuvent cux-mémes

adopter une loi qui contrevient 4 la Charte, ni 'un ni
I'autre ne peuvent autoriser des mesures qui contrevien-
draient 4 la Charte. Ainsi, les limites que la Charte
impose & un pouvoir statutaire s'étendront i la famille

. des autres pouvoirs statutaires et s’appliqueront aux

réglements, aux statuts, aux ordonnances, aux décisions
et 4 toutes les autres mesures (législatives, administrati-
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and s. 136(1XA) is as follows:

136(1) Subject to the rights of secured creditors, the proceeds realized from
the property of a bankrupt shall be applied in priority of payment as follows:

(h) all indebtedness of the bankrupt under any Workmen's Compen-
sation Act, under any Unemployment Insurance Act, under any
provision of the /ncome Tas Act creating an obligation to pay to
Her Majesty amounts that have been deducted or withheld,
rateably;

(This subparagraph is repealed by S.C. 1992, c. 27, s. 54(2). By
the successor section, after November 30, 1992, the Workers’
Compensation Act indebtedness no longer has a priority.)

The principals maintain that, by reason of s. 9 and the failure
of the bankrupt to make payment as required, they are liable to
make payment of the amount due to the Workers’ Compensation
Board and seek to set that amount off against the amount admit-
ted to be owed to the bankrupt. The trustee maintains that to
allow the set-off would amount to a breach of s. 136(1Xh) of the
Bankruptcy Act and would give the Workers’ Compensation
Board a priority over that provided by the subsection.

The bankruptcy judge accepted the argument of the trustee and
ordered the principals to pay the full sum to the trustee “free and
clear of any claim by the Workers’ Compensation Board”.

No doubt because of the latter part of the order, it is not the
principals but the board that is appealing. If the order stands, the
money will all go to the trustee and the principals will not be
required to make any payment to the board under s. 9. In any
event, the board does not appeal the order relieving the principals
of payment to it, but rather appeals the whole order and seeks to
substitute an order requiring the principals to pay to the trustee
only the net sum after deduction of that owing to the board under
s. 9. Presumably the principals will then pay over to the board
that latter sum.

The first problem we must face is the argument of the Attorney
General intervener that the order below is a nullity because of
the failure of any party to give notice that the constitutional
validity or constitutional applicability of a statute was being
challenged as required by s. 109 of the Courts of Justice Act,
R.S.0. 1990, c. C.43, which provides:

109(1) Where the constitutional validity or constitutional applicability of
an Act of the Parliament of Canada or the Legislature or of a regulation or
by-law made thereunder is in question, the Act, regulation or by-law shall
not be adjudged to be invalid or inapplicable uniess notice has been served

on the Attorney General of Canada and the Attorney General of Ontario in
accordance with subsection (2).
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(2) The notice shall be in the form provided for by the rules of court and,
unless the court orders otherwise, shall be served at least ten days before
the day on which the question is to be argued.

It is common ground that no such notice was served on either
the Attorney General of Canada or the Attorney General of
Ontario at the initial stage. Notice was served on both Attorneys
General in February and March of 1992, about a year-and-a-half
after the launching of this appeal. The Attorney General of Can-
ada declined to intervene, but the Attorney General of Ontario
has done so.

As stated before, the bankruptcy judge in his reasons held that
s. 9, while valid in a non-bankruptcy situation, is inapplicable
when bankruptcy occurs and is superseded by s. 136(1) of the
Bankruptcy Act. Thus the Workers’ Compensation Board can only
rely on the priority it is given under the Bankruptcy Act and
cannot receive the money directly under s. 9 of the Worker's Com-
pensation Act.

The intervener relies on the New Brunswick Court of Appeal
case of N. (D.) u New Brunswick (Minister of Health & Community
Services) (1992), 93 D.L.R. (4th) 668, 41 R.F.L. (3d) 1, where that
court held a similar notice under New Brunswick legislation was
indeed mandatory and reversed a decision rendered without it.
In that case, the trial judge ruled certain sections of the New
frunswick Family Services Act, S.N.B. 1980, c. F-2.2, unconsti-

utional on his own motion and without argument from any
party, much less the government concerned. Here, the failure to
give notice was, on the part of the judge and both counsel, entirely
inadvertent and full argument on the constitutional question was
made in the lower court.

There also appears to be support for the intervener’s position
in the short endorsement of Callaghan A.C.J.H.C. in Roberts u
Sudbury (City), a judgment of the Ontario High Court delivered
June 22, 1987, as follows:

The appeal is allowed, the order of the court below is set aside and the
matter is committed to the District Court in Sudbury for a hearing before

another judge of that court on notice to the Attorney General of Ontario
pursuant to s. 122 of the Courts of Justice Act.

The Attorney General of Ontario was not notified thereunder of hearing in
appeal and wishes to make submissions on the constitutional applicability
of 5. 284 of the Municipal Act. The failure on the part of the plaintiff to
comply with s. 122 renders the order in appeal one made without jurisdiction.

In two Saskatchewan cases, namely R. u Beare and R. v Hig-
gins, heard together and reported at (1987), 31 C.R.R. 118, [1987]
4 W.W.R. 309 (C.A.), the question of service of the notice arose. In
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one it had been served; in the other it had not. Both cases con-
cerned the validity of the Identification of Criminals Act, R.S.C.
1970, c. I-1, of the province. In both cases, the finding of the court
of first instance had upheld the validity of the Act, and the Court
of Appeal rejected that finding on the ground that the Act vio-
lated s. 7 of the Canadian Charter of Rights and Freedoms. The
relevant section of the Saskatchewan Act [Constitutional Ques-
tions Act, R.S.S. 1978, c. C-29] was as follows:

8(1) Where in a court in Saskatchewan the constitutional validity of an Act
or enactment of the Parliament of Canada or of the Legislature or the valid-
ity of an order in council is brought in question, the Act, enactment or order
in council shall not be adjudged to be invalid until after notice has been given

to the Attorney General of Canada or the Attorney General of Saskatchewan,
as the case may be.

The court was concerned about the failure of the court below in
the Beare case to notify the Attorney General in accordance with
that section. Bayda C.J.S. had this to say at p. 140 C.R.R., p. 332
W.WR.:

One procedural issue, however, does need clearing up. In the Higgins case,
the appellant served a notice on the Attorney General of Canada pursuant
to the Constitutional Questions Act, R.S.S. 1978, c. C-29. In the Beare case,
the appellant did not serve such a notice. In the Higgins case, the appellant -
relied on an alleged impingement of the rights guaranteed to the defendant
under ss. 8 and 11(d) of the Charter. In the Beare case, the appellant relied
upon the rights guaranteed to him under ss. 7, 8, 9, 10 and 11(c) and (d) of
the Charter. Has the Attorney General of Canada been prejudiced by the
failure of the appellant to serve a notice in the Beare case? He, of course, was
given an opportunity to present an argument in the Higgins case and, had
he done so, that argument would have applied to the Beare case as well.
Given the circumstances of these two cases, I find that the Attorney General
of Canada has not been prejudiced by the failure to file a notice under the
Constitutional Questions Act in the Beare case.

In Citation Industries Ltd u C.J.A., Local 1928 (1988), 53
D.L.R. (4th) 360, the British Columbia Court of Appeal was con-
cerned with s. 8 of the Constitutional Questions Act, R.S.B.C.
1979, c. 63, which is a section similar to those of Ontario and
Saskatchewan. The court below had held a certain section of the
Industrial Relations Act, R.S.B.C. 1979, c. 212, of the province
unconstitutional without notice to the provincial Attorney Gen-
eral. In that case, all counsel asked that the matter be heard on
the merits (an advantage we do not have here). It is, I think,
important however that Seaton J.A. said, at p. 363: “‘At this stage
nothing turns on the absence of earlier notice".

Neither of the courts in Saskatchewan or British Columbia spe-
cifically dealt with the argument that the judgments under
appeal were nullities. Nevertheless, both relied heavily on a lack
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of prejudice to the Attorney General in his argument on appeal.
In the case at bar, counsel for the Attorney General was invited
to show prejudice and was unable to do so. In my view, that should
be the controlling factor. The failure to give notice was entirely
inadvertent (and indeed the argument for constitutionality was
presented by the Workers’ Compensation Board in the lower
court). We have heard full argument on the question. Nothing
would be gained by sending it back but repetition and expense.
I turn now to the main issue.

In my view, there is no conflict between ss. 9(3) and (4) of the
Workers’ Compensation Act and s. 136(1XA) of the Bankruptcy Act
as it formerly existed.

There is no suggestion that s. 9 of the Workers Compensation
Act was enacted for the purpose of improving the ranking of the
Workers’ Compensation Board in a bankruptcy. Both sections
have been with us for many years in more or less their present
form. Section 9 was first enacted in 1915 (Workmen’s Compensa-
tion Act, 1915, S.0. 1915, c. 24) and s. 136(1XA) came into being
with an amendment to the Bankruptcy Act, S.C. 1919, c. 36, in
1921.

This precise issue has indeed arisen before and been disposed
of by this court in Re French River Contracting Co.,[1937] 0.W.N.
665. There, the Township of Etobicoke held money due the bank-
rupt and there came about a contest between the trustee and the
Workmen’s Compensation Board of Ontario as to the disposition.
Fisher J.A. for the court decided the issue as follows at p. 667:

All that s.s. 3 of sec. 9 does is to give the Board a right of action against
the principal (in this case the Township of Etobicoke) if there was a failure
by it to see “that any sum which the contractor or any subcontractor is liable
to contribute to the accident fund is paid”, and the meaning of s.s. 4 of sec.
9 is that should the principal (in this case the township) be liable to the Board
*“he shall be entitled to be indemnified by any person who should have made

such payment, and shall be entitled to withhold out of any indebtedness due
to such person a sufficient amount to answer the same”.

Under The Bankruptcy Act, upon an assignment or a receiving order being
made, all property of the debtor immediately becomes vested in the trustee.
The question is whether these moneys ($1,911.25) were property or assets of
the debtor company and whether they vested in the trustee.

This Court is unanimously of the opinion that this money under the terms
of the original contract, was charged or burdened in favour of the treasurer
of the township with the payment to the Board of whatever amount was
owing upon assessments levied or to be levied against the debtor company
by the Board, and was not free and unencumbered property or an asset of
the debtor company that vested in the trustee under the authorized assign-
ment. The result, therefore, is that the Board is entitled to receive from the
township the sum of $1,911.25.
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As mentioned by Grange J.A., it is common ground that no
notice was served on either the Attorney General of Canada or
the Attorney General of Ontario at any stage of the trial. The
Attorneys General were first served one-and-a-half years after
the commencement of the appeal, more than one year after the
appeal had been perfected. We were informed by Mr. Schwartz,
counsel for the Attorney General of Ontario, that the Attorney
General’s office learned by chance of the decision under appeal,
some two years after it had been delivered. No one suggested that
the Workers’ Compensation Board is an adequate substitute for
the Attorney General for the purpose of the notice provision. The
board is an independent entity which does not represent, and is
not represented by, the Attorney General.

By virtue of s. 109(4) and (5) of the Courts of Justice Act, the
Attorney General was entitled to adduce evidence and make sub-
missions before the trial court, and was deemed to be a party for
the purpose of any appeal with respect to the constitutional ques-
tion. As it turns out in this case, a provincial Attorney General
was not given the opportunity to be heard before a provincial
statute was declared inapplicable in bankruptcy situations. In my
opinion, the absence of further prejudice is not relevant, given
the mandatory wording of s. 109(1). An adjudication made in vio-
lation of that mandatory language must be considered a nullity.

My colleague Justice Grange has reviewed the various author-
ities on the consequences of the failure to comply with the
requirements for notice of a constitutional question. None of the
authorities referred to us is binding upon this court. The absence
of prejudice to an Attorney General who has not been served with
a notice that the constitutionality of his statute was being liti-
gated, was noted by Bayda C.J.S. in R. v Beare, which is reported
together with R. v Higgins at (1987), 31 C.R.R. 118, [1987] 4
W.W.R. 309 (Sask. C.A.). The cases involved two challenges to the
constitutional validity of a federal statute, the Identification of
Criminals Act, R.S.C. 1970, c. I-1. The Attorney General of Can-
ada had been notified in the Higgins case and had chosen not to
intervene. The Attorney General did not receive notice of the
Beare case, which was based, in part, on different sections of the
Canadian Charter of Rights and Freedoms. Before concluding
that the Attorney General suffered no prejudice due to the lack
of notice, Bayda C.J.S. noted that the Crown did not object to the
procedure adopted by the defendants to bring the issues to the
court below and to the Court of Appeal. The Chief Justice then
remarked that certain procedural questions had been raised by
the bench during argument and, as a result, had not been fully
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argued by the parties. It is not clear whether the failure in the
Beare case to serve a notice on the Attorney General of Canada
pursuant to the Constitutional Questions Act, R.S.S. 1978, c. C-
29, was an issue raised by the court during the hearing of the
appeal. Be that as it may, Chief Justice Bayda seemed to conclude
that the absence of prejudice was sufficient to displace any con-
cern about the absence of notice to the Attorney General. It is
arguable that, in Beare, the mandatory requirements of the appli-
cable Saskatchewan statute were not infringed by the absence of
notice in the court below since the chambers judge refused to give
effect to the constitutional challenge. Section 8 of the Saskatch-
ewan Act, which is quoted by Grange J.A., provides that an enact-
ment shall not be adjudged to be invalid until after notice has
been given to the Attorney General. Although notice may not
have been required in the court below, I would have thought that
it should have been given before the Court of Appeal arrived at
its disposition.

The case which, in my view, is the closest to the case at bar is
Citation Industries Ltd. v C.J.A., Local 1928 (1988), 53 D.L.R.
(4th) 360 (B.C.C.A.) The trial judge in that case had declared cer-
tain sections of a provincial statute ultra vires the province, on
his own motions and without notice to the Attorney General.
Notice, however, had been given by the time the case reached the
Court of Appeal. All parties agreed that notice should have been
given to the Attorney General before the statute was declared
unconstitutional in the court below. However, all parties were
properly convened in the appeal and, as indicated by Seaton J.A.,
all counsel asked the court to deal with the merits of the appeal.
Esson J.A., in his concurring opinion, dealt more fully with that
point. Referring to all parties’ willingness to have the Court of
Appeal deal with the merits despite the absence of notice to the
Attorney General in the court below, he said, at p. 369:

The court’s agreement to deal with the ground in that way shouid not be
seen as supporting the view that an order holding legislation unconstitu-

tional is a valid order if made without compliance with the Constitutional
Question Act, R.S.B.C. 1979, c. 63, s. 8.

The question, in substance, is one of parties. When the constitutional valid-
ity of a statute of the province is called into question, the party with the
clearest interest in being heard on that question is the province represented
by the Attorney General. When a decision is made without the requisite
notice, it follows, in my view, that the proceeding is bad for want of parties.

I share the view expressed by Justice Esson. Like the British
Columbia Court of Appeal, I would have been prepared to proceed
with the merits of this appeal with the consent of all parties.
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Absent such express consent by the Attorney General, who is
merely an intervener in the appeal but is, in law, entitled to have
participated in the proceedings below and to be a party in this
court, this option is not open to us. In my opinion, the absence of
prejudice does not alter this conclusion.

I can find nothing in the language of the Courts of Justice Act
which purports to dispense with the notice requirements where
there is no prejudice. The usual approach is to treat an adjudi-
cation as non-binding on someone who should have been, but was
not, a party to the litigation; this is not a satisfactory remedy in
a case such as the present one. Until reversed on appeal, the trial
judgment in this case was binding on all lower courts in the prov-
ince. The lower courts did not have the option of treating it as
per incuriam (Leroux u Co-operators General Insurance Co. (1991),
4 O.R. (3d) 609, 83 D.L.R. (4th) 694 (C.A.)). In my opinion, counsel -
for the Attorney General is correct in his contention that a deci-
sion made in contravention of the mandatory terms of s. 109 of
the Courts of Justice Act must be considered a nullity.

I add that counsel for the Attorney General did not enthusias-
tically insist that a new trial be held in this matter and he can-
didly conceded that the Attorney General had no evidence to
tender on the constitutional issue. However, the larger issue is
that of the remedy for failure to comply with the mandatory
requirements of s. 109 and, on that point, I must conclude that a
trial court is without jurisdiction to adjudicate the constitutional
invalidity or the constitutional inapplicability of a statute with-
out notice to the appropriate Attorney General. Since we had the
benefit of full argument by all parties, including the Attorney
General, 1 would think that this is an appropriate case in which
to express our opinion about the merits of the constitutional
issues, albeit in obiter form since the intervener is correct that
the decision below is a nullity (see R u Seaboyer; R. v Gayme
(1987), 61 O.R. (2d) 290, 35 C.R.R. 300 (C.A.)

As indicated earlier, ] am in agreement with my colleague
Grange J.A. as to the merits of the appeal.

For these reasons, 1 would allow the appeal and order a new
trial.

Appeal allowed.
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..sdmca:inn_ldantitication Placenent “and Review Committee (IPRC)

- which dirac:s*:ha:'anily ‘Eaton be-placed in a special class, be
set aside, and that Emily be placed full time, in a regular,
age—appropriate class at Maple Avenue School, with full
accommodation of her special needs, including provision of a
full-time educational assistant, any necessary assistive devices,
appropriate education materials and resources, and proper
training of all staff.

Chair’s Note

1. From opening submissions by the appellants’ counsel, from
the appellants’ statement of request letter to the Secretary of
the Tribunal (11 December 1992) and from exhibits such as Exhibit
A-lBI}Minutes of the Appeal Board) the Tribunal inferred that the
parents’ request is that a full-time educational assistant be
assigned specifically to respond to Emily’s needs. 1In response
to a request for clarification from the Tribunal, we are told in
reply testimony from Carol Eaton, and from closing submissioné by
appellants’ counsel, that the request of the parents in the
matter of an educational assistant is that the assistant be
assigned full time to the regular class in which ﬁnily is
enrolled.

2. The parents are not appealing Emily’s designation by the
IPRC as an exceptional pupil.

Respondent’s Reply :

That the request of the parents regarding placement be
denied, and that the determination of the IPRC be upheld, on the
grounds that, having regard to Emily Eaton’s needs, the best
placement for her is in a special class. |
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Rochelle Bouchir
Gary Bunch
Kimberley Davis
Carol Eaton
Clayton Eaton
Jennifer Huxley
Malcolm Lock
Murray McCutcheon
Nerida Parkhill
Fiona Roberton
Mara Sapon-Shevin
Harry Silverman
Kathy Vanderheyden
Sue Whittaker
Carolyn Williams
Robert Williams
Cathy Winter

Eor the Respondent

Donna Bell
Brian Cronkwright
Jackie Ireland
Audrey Lottridge
June Piggott

John Shurvin
Jeffers Toby
Diane Williams



10

20

30

Reasons of the Ontario Special Education

1993

(Engiish) Tribunal dated November 19, (o 10

Rochelle Bouchir

Ms Bouchir is a speech-language pathologist, employed by the
Lansdowne Children’s Centre since September, 1992. Emily is a
client having check—-up status, i.e., Ms Bouchir consults with
Emily’s. parents and school personnel. She explains that because
Emily is not physically able to sustain eye contact for very
long, -one looks for other signs of attending behaviour as well,
e.g., in Ms Bouchir’s words, "...when her body is still and her
tone is higher and she may move her head toward a sound, we have
a sign then that she’s attending” (Vol.5,p.931).

Ms Bouchir asserts that people learn language skills
*...through attending and then later imitating and then later
speaking on their own"™ (p.921). She stresses the importance of
turn-taking, and feels that Emily shows progress in this skill in
the special services at home program. Regarding sigms,

Ms Bouchir describes Emily’s signing as idiosyncratic, stating,
*I observed her signing ‘more’, and what Mrs. Eaton described was
Emily’s sign for ‘drink’®" (p.927). "I know I asked her...a yes-
no question. ...She made a quick breath in and Mr. and

Mrs. Eaton pointed out that she was saying ‘yes’ at that point"
(p.938).

With reference to 2 small doll that was new to Emily,

Ms Bouchir asserts, "I asked her to point to eyes, hands, feet
and the doll’s stomach, I used the word tummy, and she pointed to
all of them” (p.928). She explains the importance of symbolic
object representation for an augmentative communication system.

Ms Bouchir delineates the rationale for a number of the
communication goals in Emily’s current ‘program. Rgéa:ding
Emily’s response to sounds Ms Bouchir states, "I’ve seen her
recognize people’s voices...and it was reported to me at school
that Emily enjoys music and interesting sounds...® (p.937). 1In
Emily’s home Ms Bouchir says she observed Emily imitating her
mother’s vocal intonation or stress patterns.

—1
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Garv Owepn Bunch

Dr. Bunch is an Associate Professor of Education and
Psychology at York University, and is accepted to give opinion
evidence as an expert in the field of educatibn of children with
exceptionalities.

His expressed understanding from a review of literature is
that it, in his words, "...does not speak clearly to any social
and academic gains particularly resident in special education as
we presently structure it. ...within the past ten or 12
years...we’ve come to an understanding of literature that in some
cases says there is a beneficial effect of some types of regular
education placements and other literature that says there is a
neutral effect of special education placements and other
literature that says that placement in a regular classroom has at
least equal effect to placement in special education classrooms.
...we cannot consistently and concretely prove that [a separate
structure] has had the effect that we wished. ...it has had some
less than positive effects on the reiationships of children and
the acceptance of children within the school systems and within
community generally®” (Vol.6,pp.1043£1044).

He refers to the deinstitutionalization movement and the
trend to integrate children diagnosed as mildly or moderately
challenged in their learning. Regarding integrated vis a vis
special class placement, Dr. Bunch asserts, "I consider the
parents the most informed people to make a decision on placement'
(p.1048). He speaks of the Contact Hypothesis, “"That children
who have been labelled, through interaction with regular
children...will benefit from seeing normal behaviour...
laughter...anger...abilities, exceptional abilities” (p.1051).
Decisions on where to draw the line with respect to regular class
placement are determined through the IPRC process, but, he says,
= ...the regular classroom teacher, with'app:opriate support and
encouragement, can effectively accept respoasibility for almost
any student...® (p.1054).

i |
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Dr. Bunch states that standardized tests tend to become"
weaker as the subject to be tested becomes more distant from the
average population. Determining a child’s potential for learning
is, in his words, "...best approached through a
multidisciplinary, multiperson discussive functionally oriented
type of approach” (p.1061). The educational situation is formal,
and parents, according to Dr. Bunch, "...just see a heck of a lot
that teachers will never see®" (p.1062).

In a qualitative, three-year research study, Dr. Bunch
studied 32 pupils whom he described as "...severely and
profoundly challenged in their learning’ (p.1067). These pupils
were fully integrated into regular classes for the first time at
the beginning of the study, and were enrolled at that time in
Kindergarten to Grade 9 by three separate school boards. The
changes in a child were evaluated through asséssing the changes
in stated objectives for the child. Dr. Bunch’s conclusion is
that *...inclusion of pretty well all children in a regular
classroom is a very possible, pragmatic, and practicable
educational dynamic® (p.1071).

In reply to a question, Dr. Bunch expresses the view that
students with the kinds of needs he understands Emily Eaton to
have can be taught by average classroom teachers "...with the
support of qualified specialist personnel” (p.108l1). His
research study finds that special education resource personnel
consult and plan with regqular classroom teachers and
administrators, "Sometimes directly teaching a number of
children, most often in the regular classroom... ' Being the
person...who would...make sure that things were moving
well...responding to any particular glitches that came up on a
day to day basis®" (p.1085).

In Dr. Bunch’s opinion, a teaching assistant "...is most
appropriately assigned to a class...or...in a variety of
classes...as a resource to the total program of a school.
...when a person is assigned one—on-one...there is a chance of a
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dependency relationship...to the exclusion of interaction with
other children and...the classroom teacher...” (pp.1088£1089).

Dr. Bunch describes the Circle of Friends peer support
system, "...stimulating, initiating, eliciting the volunteer
support of peers...to...befriend...support...assist...any child
who. is in the classroom”™ (p.1091). His opinion is that the
effect of Circle of Friends would be limited in situations where
an educational assistant takes care of any needs which arise with
respect to a particular pupil. '

From a one-year study, Dr. Bunch concludes, using an
attitude scale of his own design, that whereas teachers’
attitudes about inclusionary education were congruent in the
absence of experience in either inclusionary or special education
roles. Attitudes change after a year of such experience.
Teachers who took a special education course and became special
education teachers had become, quoting Dr. Bunch, "...more
reserved in their approbation of inclusionary education. People
who had taught in the inclusionary system...by and large liked it
more...[but] there were concerns [about]...teacher/resource
teacher relationships, administrative support® (p.1102). 1In
cross—-examination, Dr. Bunch reveals that there was a total of 32
teachers in the study, and that those in the inclusionary group
did not necessarily have any profoundly challenged pupils in
their classes, nor indeed necessarily any exceptional pupils at
all. He states, "I think a variety of situations could be
hypothesized”™ (p.1143).

Dr. Bunch says he would not integrate into a reqular
classroom a child who is dangerous to self or others. This is
where he draws the line on intégration.' But for a child as
severely challenged as Emily appears to be, Dr. Bunch says, "My
experience is that regular classroom teachers if they have some
good in-service preparation, teacher training...support of '
colleagues, resource teachers, leadership...good interaction with
parents, appropriate in-class support systems, can work to the
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benefit of children...more effective than what the child would
receive in a special education setting™ (p.1106).

Dr. Bunch is Chair of the Board of the Centre for Integrated
Education and Community, which advocates for, consults on, and
advises on inclusionary education, but he does not view himself
as an advocate. .

Without appropriate support in the regular classroom the
eiceptianal pupil will not necessarily experience increased
social interaction or social acceptance, according to Dr. Bunch,
but the child will imitate the behaviours of normal children.

He agrees that there has to be some comparability in terms of
social, intellectual level for mainstreaming to work.

In a discussion about the Ministry of Education and Training

a a n Inteqration jonal Pupi
attention was drawn to the statement that the wishes and
preferences of the parents are as important as are the opinions
of educators in the process of making placement decisions. Dr.
Bunch asserts, "In instances where educators and parents disagree
it is my position that the position of the parents is the one
that should hold® (p.1121).

Asked in cross—examination whether there are data to support
the Contact Hypothesis, Dr. Bunch replies, "...without being able
to cite a particular study...[he] would think there is data to
support the hypothesis®™ (p.1133).

In a discussion about the qualitative research studies of
Pupils and teachers undertaken by Dr. Bunch, he disagrees that
assessing the progress of pupils by means otlexanining changes in
teachers’ goals is unduly subjective. He says, "...I wouldn’t
use the term subjectivity in that context® (p.1153). He
acknowledges that°'two of the three inclusionary school boards in
which he conducted his studies did have pupils in segregated
special education classes. ' ‘

. |

I
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Dr. Bunch agrees that in his study of the 32 children his

intent was not to demonstrate that educating children in a fully

integrated classroom is necessarily superior to educating such
children in a segregated setting. He states, "I had no
comparative intent...inclusion is a challenging concept; people
have to think hard about it; people have to be willing to be
flexible and regear themselves to some degree” (pp.1173&1174).

Kimberley Davi

Mrs. Davis states that her daughter was in the same class as

Emily in kindergarten, Grade 1 and Grade 2. Mrs. Davis feels
that her daughter’s exposure to Emily, a physically disabled
person, enabled her to be comfortable with wheelchairs and
handicapped persons in general.

aro n

Mrs. Eaton describes circumstances surrounding Emily’s
birth, February 28, 1984. Twenty-four to thirty hours after
birth Emily had a grand mal seizure, after which she was placed
in the McMaster Neonatal Intensive Care Unit. After Emily had
been in McMaster for five weeks, Mrs. Eaton says she and her
husband were told, "...if wve really wanted...take her home and
love her, but...she would never feed herself...would be very
lucky if she wasn’t tube-fed for the rest of her life. She was
having 40 to S0 seizures every day that we were witnessing®
(Vol.2,p.110). “"She was on oxygen 24 hours a day®” (p.ll5). At
18 months Emily was no longer on oxygen, bottles, or apnea
monitor, and, according to Mrs. Eaton, “"She was totally breast
feeding® (p.116).

Mrs. Eaton explains, "Emily was extremely sensitive to any

kind of stimulation...could tolerate almost no stimulation in the
beginning® (p.120). Mrs. Eaton says, "It took a long time ta get
a label of cerebral palsy from any medical profession® (p.124).
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When Emily was born, her siblings, Peter, Mark, and Brian
were five, three, and twenty-one months respectively. They
eventually were told that Emily had cerebral palsy, and Mrs.
Eaton asserts, "They were taught to watch for her
seizures...nainly just facial grimaces™ (p.127). "...we had been
specifically told by the doctor at Mac...she would be...I believe
his exact words were ‘but a vegetable’. We told them [Emily’s
brothers) that we were absolutely not wiiling to accept that
diagnosis...we believed Emily had more potential than that...she
was demonstrating it through her ability to learn to suck”
(p.128).

Mrs. Eaton indicates that Emily’s condition is such that she
is hypotonic, i.e., "floppy rather than being rigid" (p.120).
®...we will constantly look for methods to assist her to develop
the full potential that she has...fiow she is able to eat table
food, usually with a spoon...to eat all finger foods easily...to
pPick up a glass...and give herself a drink...to weight bear
and...with minimal assistance to walk using a...walker...to make
sounds but not articulate. She uses very little communication,
but...a lot more than we were given notice that she would"
(p.-131). Mrs. Eaton continues, ®She’s been signing a limited
number of signs since she was approximately three and a half
years old"™ (p.142). "We started working with her on signs when
she was about two or two and a half years old...it was
particularly difficult to get her to look at what we were trying
to have her look at and listen at the same time”™ (p.148). “She
gradually built the ability to look at it ‘when...having the sign
made with her hands, hand over hand, by us® (p.149). “The
limiting disability...does make some of the signs...difficult to

make...signs such as ’‘eat’ and ‘drink’. She was making quite a
few animal signs. Most of the ones she makes now are fairly
clear..." (p.150).
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Mrs. .Eaton explains that without ankle/foot orthoses (AFQ’s)
Emily has limited ability to stand unsupported. AFO’s, .
Mrs. Eaton explains, "...cover the bottom of her foot, go up
behind her heel and cover the entire back of her leg up to her
knee level®™ (p.155).

Mrs. Eaton affirms that Emily uses a walker in the house,
outside, and at school for walking to the bathroom. "Initially,"
says Mrs. Eaton, "she [Emily] was very resistant to touch it...
She actively resisted being in it in the beginning" (p.157).

"She is still touch sensitive...at times she needs to be verbally
cued to keep her hands on it" (p.158). "...she mouths a lot of
things...has eaten sand as have all of her brothers... We are
working particularly on looking at things with her eyes rather
than her hands. Children who are very tactile...like to reassure
themselves with mouthing® (p.l159).

Mrs. Eaton says that Carolyn Williams, a special services
workei, works with Emily at the Eaton home from 3:30 to 5:30
Monday to Friday. Carolyn was shown on videotape facilitating
sit-ups, tall kneels, and using a peg-board to reinforce pincer
grasp, visual focus, and turn-taking. Mrs. Eaton says that
Emily’s "...improvements for long lengths of time tend to be
quality rather than quantity changes” (p.170). ®"The specific
goals are set by the therapists, physiotherapist, occupational
therapist, and speech therapist” (p.171). The therapists are
said to receive input from the parents and the school. The
special services worker contacts the therapists every six weeks,
or more frequently if necessary.

Mrs. Eaton asserts that Emily "...likes...sStories about
children or animals which, I guess, is pretty typical of kids
that age" (p.180). "If I‘ve got a lot of time I spend as much as
two or three hours with her looking at books, reading stories,
augmenting it with story tapes on and off" (pp.185&186).

Mrs. Eaton says that Emily will vocalize if she is discontent or
not interested and that Emily also indicates when she is happy
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and content. “She giggles, does a lot of smiling...uses full
body activity to let us know that she is really involved in what
she’s hearing® (p.186). "...she does have her own library card
and she does check her own books out of the library® (p.189).

A videotape shows Emily’s birthday party in February, 1993.
Asked to comment on'Emily's action of mouthing a box, Mrs. Eaton
replies, "...she uses the oral method of checking in the same way
that babies often mouth a lot of things...reverts to checking
orally to make sure that she understands what she is getting in a
visual or tactile method™ (p.204). “For the most part we ask her
not to put things in her mouth, but to use her vision..."
(p.205). "...we don’t make a thing out of it because...if you
accent the negative behaviour...it only makes the negative
behaviour become worse® (p.206). ‘

Mrs. Eaton describes the slow progress of teaching Emily to
use a'pincer grasp. Of the videotape, Mrs. Eaton remarks, "I
think it’s a pretty good picture of the way the kids interact
with her...when we’re at home. It’s also...indicative of Emily’s
enjoyment level of the normal activities with children her age"
(p.213).

Mrs. Eaton says, "...music and food are the two incredible
motivators for her" (p.222).

At about 18 months, according to Mrs. Eaton, Emily
"...started...to lift herself up and sit a little bit
unsupported... She gained more trunk strength...more balance"
(p.226) . Visual tracking activities were used with Emily, as A
well as auditory stimulation designed to elicit a wvisual focus.
At three and a half or four, Emily was strapped to a standing
frame to get a feeling of weight-bearing. By age four she was
doing what Mrs. Eaton describes as "...a very intensive physio
program...four hours per day" (p.231). When Emily was four and a
half she broke her leg. '

|
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Mrs. Eaton describes Emily’s acquisition of eating skills —
learning to keep food in her mouth and swallow, and learning to
use a spoon, which involves overcoming her reluctance to grasp
the spoon in her extremely touch-sensitive hands.

Mrs. Eaton explains that Emily has learned to roll over.
*She uses rolling.mainly to move herself from one place to
another... Now she can get down off her bed” (p.244). "We’re
working on the reverse... The getting back on is very slow"
(p.245). “"She certainly lets us know when she is happy...not
happy...if her pants are wet...if she wants to eat or drink...if
she wants the radio on... Sometimes the Communication is still a
little bit iffy for us"™ (p.246). "She will ‘uh-huh’ or turn her
head away to indicate ’‘no’. for an answer®™ (p.247).

Emily attended a developmental day centre, the Andrew
Donaldson Centre, for a year before she started to school.

Mrs. Eaton describes Emily’s toilet-training protocol and
the regression which occurred when Emily broke her leg, and
Mrs. Eaton goes on to summarize the areas of physical development
currently under way: gross motor activities involving the trunk
and arms; correct walking posture; body movement; fine motor
skills such as grasp, release, palmer grip, pincer grasp, use of
a spoon; strengthening neck muscles; kneeling. Mrs. Eaton
asserts, "Most things she can do now. She can sit. She can
walk. She can stand. 1It’s building the quality of how she does
it that we’re working on now® (p.255).

Emily is described as having had a very.strong startle
reflex as an infant. Originally, Mrs. Eaton explains, Emily did
not look at sounds, and then, "We started noticing that ‘with
certain sounds, Clayton and I and the boys or music, she would
become quiet. Then she started looking..." (p.264). Mrs. Eaton
says that Emily now "...will make and maintain eye contact...will
respond yes or no in various ways" (p.267). She indicates that
Emily shows preferences, *...prefers to listen to music than do
physio®™ (p.268).

1
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Mrs. Eaton affirms of Emily, "She’s known the meaning of
words like mom and dad and dog and cat and bird and fish and
brothers and girl...drink, food, toilet, since she was probably
around three, three and a half" (p.269). "In terms of spoken
language she only has one word and that’s ‘mom’... (p.271). "She
attempts — she will do a lot of signs when we ask her; they’re
not always coming close to what we would recognize even as sigms,
but she is physically moving her body, we feel, in an attempt to
make the signs® (pp.270&271). Mrs. Eaton describes working with
Emily on colours and shapes. "Initially she would have to be
told what the colours were®™ (p.269). "She recognizes the shape
triangle, circle, and square every time that she is asked at
home® (p.293).

The Eatons went to Dufferin School in Brantford to register
Emily for kindergarten. Mrs. Eaton explains, "“So that would
still have been our first choice, to have her in a school where
she could be exposed to the constant French language... Then as
a second choice...we looked to our neighbourhood school® (p.296).
Mrs. Eaton states that she and her husband wanted Emily to have
the opportunity to learn in the same school environment as other
children. ®"We felt...that there was very limited opportunity for
her to learn academically in the contained classes...we have no
way of proving that she is learning academically, neither does

anybody have any way of proving that she does not learn academically *
(p.300). "I think the major point is that she has got to live in our

world and not we in hers® (p.301).

Pending a decision by an IPRC, the Eatons agreed to let Emily
attend Jane Laycock School in Brantford, where she was placed in a
T.M.R. class in September, 1989. _An IPRC meeting,. convened in
November, 1989, identified Emily as exceﬁtioﬂal';nd determined that
she would be placed on a trial basis in a regular grade in the

neighbourhood school. Mrs. Eaton asserts, "It was agreed that Emily

would need an Educational Assistant®" (p.319). “Her first day [(at
Maple Avenue School] was April 30, 1990" (p.323). '

—3
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Mrs. Eaton describes the method of communication between
home and school. “We...communicate in a book which...goes back
and forth in Emily’s bag every day" (p.327).

An IPRC in June, 1990, determined, according to Mrs. Eaton,
®...that she [Emily] would be maintained...in the regular grade
with the support in place”™ (p.328). "Emily had a tendency to.
fall asleep during her first year at school and has continued to
do that on occasion... Primarily we feel that’s a mechanism that
Emily uses when she’s overstimulated" (p.329). Emily continued
in kindergarten in September, 1990. The class was organized as a
full-day program on alternate days. Mrs. Eaton states, "The
desire to increase her physical stamina, to stay awake, to keep
her chin dry, to walk like the other girls, to increase her
toileting abilities were things that we felt were happening
there” (p.334). ©“At the last meeting with school people [before
the IPRC meeting of May 28, 1991] ...it was felt by the entire
team...that it would be appropriate for her to remain with the

peer group...and move on into the Grade 1 class..." (p.343). "On:

more than one occasion parents would tell me how valuable they
found it to have Emily in the community school...that their
children loved having Emily there..." (p.346). The IPRC
determined that Emily be in the Grade 1 class at Maple Avenue
School for 1991-92. Mrs. Eaton outlines a number of concerns
which arose during 1991-92 regarding Emily’s school experience,
e.g., her falling asleep in class, her biting other pupils, her
mouthing her clothing and hair, her being afforded opportunities
for activities which were parallel to those of other pupils and
at the appropriate level, and her vocalizing at inappropriate
times.

The Eatons were notified of an IPRC meeting to be held on
February 4, 1992. Mrs. Eaton delineates her disagreement with a
number of written assessments about Emily contained in a
conference report of the same date: "What it appeared to us they
did was show all the negatives of Emily’s present placement in
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order to justify changing her placement® (p.374). Issues cited
include the difficulty of measuring Emily’s academic and social
growth and of assessing her level of contentment; the
under—-responsiveness of the peer group to Emily; Emily’s
responses to auditory and visual stimuli; her co-ordination and
difficulty in signing; her laughing and giggling at inappropriate
times; the difficulty of assessing her receptive language;
concern about Emily’s placing objects in her mouth, about her
social interaction with peers, and about the absence of a means
of communication between Emily and her peers. The meeting is
said to have confirmed Emily’s identification as an exceptional
pupil, and, Mrs. Eaton says, "The placement decision would be
made at a later date” (p.389). The determination of the IPRC was
to place Emily in a special education class.

The Eatons requested that a review meeting take place before
the Board of Education be notified of the IPRC determination.
Mrs. Eaton summarizes the reasons for -wanting Emily in a
neighbourhood school: opportunities for increased communication
ability, for academic growth, for peer interaction and consequent
age-appropriate development. She adds, "It is important that we
normalize as many of the physical activities as possible in order
to encourage Emily to be physically more able" (p.397).:

The review confirmed the determination to place Emily in a
special class, whereupon, in the words of Mrs. Eaton, "...we
commenced the appeal of the decision" (p.401). “The Appeal Board
hearing was May the 11th" (p.403). The Eatons submitted to the
Appeal Board a Statement of Disagreement, With Reasons.

Mrs. Eaton explains, "Because we stated that we would be going to
appeal the decision of the Appeal Board to the Tribunal we
anticipated that Emily would remain a student at Maple Avenue
School under the stay of proceedings” (p.414). "We were offered
a placement at Maple Avenue School half-time or a -full-time
placement in the special ed. classroom which would probably be at
Banbury Heights School"™ (p.415S). "We felt that she was entitled
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to stay in the regular grade classroom full time..." (p.418).

Mrs. Eaton states that alternative special education
placements mentioned following the special education appeal were
Agnes Hodge, Greenbrier, and Prince Charles, none of which were
considered by the Eatons to be in Emily’s best interest.
Mrs. Eaton describes having '..1had to go to court to resolve the
issue and get Emily back into school full days" (p.423).
*Immediately after the injunction (granted September 11, 1992, by
Mr. Justice Borins of the Ontario Court - General Division) Emily
has attended full days with full support at Maple Avenue School
in the Grade 2 class..." (p.427). Mrs. Eaton states that Emily’s
school experience during 1992-93 "...appears very positive"
(p.428). .

Emily is described by Mrs. Eaton as having a "...remarkable
sense of humour. ...She has always liked to tease®" (p.431).

Asked to comment about the effect on Emily of moving to a
new school, Mrs. Eaton replies, "I think it would be a major step
backwards. I think we would see negative behaviours developing.
I think that she would not progress in the manner that she is
able to now. I think she would lose in a lot of ways. She would
lose the community. She would lose the opportunity for .
academics. She would lose the role modelling of peers. She
would lose the opportunity to interact in the classroom with
children. I think that she would become upset. I assume that
the travel distance would add fatigue to her which would

interrupt her opportunity to learn in the classroom. I think -

that it would just be an entirely negative experience for her to
move®™ (pp.434&435).

Under cross—examination Mrs. Eaton says that Emily was
probably two and a half or three years old when Doctor Mclntyre,
a pediatrician on the Board at Lansdowne Treatment Centre,
confirmed Emily’s diagnosis as cerebral palsy. Mrs. Eaton goes
on to name several physicians and other medical practitioners who
have treated Emily. The family physician is Dr. Lock. Emily has
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not been taken to the Hugh McMillan Centre. Mrs. Eaton expresses
the view that *...Hugh McMillan Centre covers basically the same
treatment app:oach'as the lansdowne Children’s Centre which is in
our area"™ (p.446). Mrs. Eaton describes Emily’s visual problems:
*...eyes which both turn in and turn out...jump, do a fluttering
kind of motion. She has a tendency to not use her vision or to
use her peripheral vision" (pp.446&447).

Asked why medical reports were not given to the Board,

Mrs. Eaton responds, "...we...have been able, we felt, to provide
the information that the reports may contain to School Board
officials” (p.448).

Mrs. Eaton says that Emily has been observed in the
classroom by two psychologists, Dr. Toby and Dr. Silverman.

Mrs. Eaton agrees that Emily, with appropriate support
including the walker, can walk about 200 metres, not 2000 as she
had earlier stated. Mrs. Eaton describes the activities in which
Emily is involved with the home services worker, Carolyn
Williams; activities having physio, occupational, and speech
therapy goals.

" Mrs. Eaton asserts that Emily "...had full bowel control and
had pretty close to full bladder control...at approximately age
four, four and a half" (p.465). She has regressed since breaking
her leg; however, bowel training at home is said to be virtually
100 percent successful, and bladder training to be at the 50
percent level. There was regression in using signs, too, after
Emily started attending school. Mrs. Eaton says, "There were a
lot of new people who were not seeing the signs that she made or
not interpreting them. It appeared that she just quit trying"
(p.467).

Mrs. Eaton cites her dissatisfaction with the school program
for Emily when she was enrolled in Jane lLaycock School, and she
clarifies that socialization is not the primary concern for her
wanting Emily in a regular class. She says, "...it was important

for her to be exposed to the academics and the normalization™ (p.473).
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In kindergarten, according to Mrs. Eaton, -‘Emily "...was learning
correctness of movement, correctness of body pqgition. She was
learning appropriateness” (p.478). "She was communicating on a
much more involved level than she ever had before®™ (p.479).

. According to Mrs. Eaton, Emily tested negative for hepatitis
B when there was concern about her biting of other pupils.

Mrs. Eaton affirms her and Emily’s preference for dresses
over slacks notwithstanding Emily’s tendency to lift her dress to
bite and chew it. '

Regarding the priority which should be given to finding a
communication system for Emily, Mrs. Eaton agrees that
communication is very important, but Mrs. Eaton says she -
*...would not agree that it is the only way for her to be able to
learn or for her to be able to express herself™ (p.499).

Mrs. Eaton expresses the view that if Emily were removed from
Maple Avenue School, "...she would be seen as less worthy" (p.500)
Asked about communication between the Eatons and the Board of
Education, and about the communication books which have always
accompanied Emily to school and back to her home, Mrs. Eaton
states, "I would be willing to see that the most recent pages are
photocopied by us, but I'm not prepared to give permission to the
Board to copy. ...l am uncomfortable with originals, that I
believe belong to me, going out of my possession®™ (p.512).

Under re—examination Mrs. Eaton says that she has no
recollection of the Board requesting medical reports. She
indicates that Emily has been referred to the Hugh McMillan
Centre for a global communication assessment.

In reply to a éuestion about the proposed placement of Emily
in Prince Charles School, Mrs. Eaton says that there was not any
discussion about a total communication program to be provided
there. She says she was informed that the transportation to and
from Prince Charles School would take an hour each way.

Y
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Mrs. Eaton clarifies her method of determining that Emily
can identify colours and says, "It would probably be in the 75 to
80 percent range that she would identify the correct colour..."
(Pp.549) . Regarding Emily’s signing her need for toileting,

Mrs. Eaton explains, "The sounds and the face is what makes us
aware that she does have to use the bathroom®" (p.522). Hypotonia

~ is said by Mrs. Eaton to affect Emily’s fingers and hands

éigniticantly. Whether Emily can control the strabismus which
was apparent in the videotape, Mrs. Eaton is not certain.

Emily has not taken anticonvulsant medication since she was
18 to 20 months old. Her response to overstimulation, asserts
Mrs. Eaton, is "...that she goes through that process
of...shutting down" (p.559). "...it is, at least to us,
apparent, the difference between this shutting down due to
stimulation and the shutting down due to need of sleep because of
physical fatigue or illness" (p.560).

Whether Emily has startle seizures is not clear, but in view
of that possibility Mrs. Eaton feels that it is inappropriate to
leave Emily. unattended.

Mrs. Eaton indicates that use of the Wolfe Communication
System, which was tried with Emily for about four months during
the latter part of 1989, was discontinued because it was
unreliable, was not used consistently, and was considered
inappropriate at that time.

Mrs. Eaton clarifies the details surrounding Emily’s
referral to the Hugh McMillan Centre, and she states that medical
and other health care specialists have not been able definitively
to determine whether Emily’s inability to communicate verbally
involves a cognitive or developmental source. Mrs. Eaton says
that she has tested Emily’s understanding of speech at various
times using nonsense syllables and other such techniques: "...it
is something that I tend to do with her a lot..." (p.787).

-1

1 3

1

1

.

B |

.

9

.

1

. |

R |

1

-3

1



10

20

30

R of the Ontario S Education
. {Engiish) Tribunal dated ocember 10, 27

1993

21

Mrs. Eaton says she was unaware of instructions during the
past year to the educational assistant about not putting negative
information in the communication book. She states that she did
not know about the second record kept by the educational
assistant nor of the extent of Emily’s crying, vocalizing, and
sleeping at school until the Tribunal hearings.

Mrs. Eaton asserts that Emily recognizes her brothers by
name. She explains that the Eatons have a large variety of
specialized materials for Emily, which they have offered for use
at school. She says it is all right for Emily to have a nap at
school, that Emily could be toileted three times per day instead
of hourly at school, and that the one-to—one intervention could
be reduced.

Mrs. Eaton acknowledges having received a February, 1993,
letter from the principal describing Emily’s increased tendency
to sleep and her disruptive crying. She agrees that at the one
meeting which she attended at the school during the past year,
she did not offer to bring in pieces of equipment or material.

Mrs. Eaton clarifies her expectations regarding the
educational assistant, indicating that the latter’s assistance is
not necessarily needed by Emily 100 percent of the time.

Clayton Eaton
Mr. Eaton is a teacher employed by the W. Ross Macdonald

School in Brantford.

Mr. Eaton testifies, "We want Emily to be a part of our
community, of her community... I think society, in its
enlightenment, and provincial governments, in their. attempt to

save money, have decided that Emily should be integrated with our

family now, with our family within the community. I think our
community includes her neighbourhood school"” (Vbi.4,p.613).

Mr. Eaton states, "What she really needs at this point is a
program in sensory integration where she needs to be able to use
all of her senses at the same time... A program of sensory
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integration can be offered in an integrated setting, one that
would perfectly adequately meet her needs. Once that’s in place
then the communication goals can be met. And I don’t know of any
communication programs that could not be used within an
integrated setting” (pp.614&615). During Tribunal questioning
Mr. Eaton states, "In a school setting it most likely would be
carried out By the classroom assistant... To set up a proper
program there would probably need to be some expert advice from
people trained in that field... These types of programs are used
extensively for deaf/blind children who are integrated into the
regular classroom and the expertise is provided to the
interveners and they are the ones who carry out the program:
(p.747) .

When speaking about his own career choice (to teach in a
special school) and what he chooses for Emily he states, "They’re
at opposite ends of that continuum, but the philosophy is that
the barents should have all the choices within that continuun.
And my position at Ross Macdonald offers parents one of those
choices" (p.615). “"The general purpose of the program was to
bring the students in and provide them with basic literacy
skills...and to provide the children with a way of accessing
printed material so that they can go back to their home community
in their home setting and complete their education there"
(PP.616&617). '

Mr. Eaton testifies that since breakfast and lunch are
therapy sessions for Emily they try to keep supper as a meal to
enjoy. He says he has "been working on a program to help her
lift her elbow off the plate”™ (p.621). Mr. Eaton states "...when
my coffee comes out Emily usually decides that she’s finished her
meal time... She turns around with her body and physically looks
at the radio and gives her big smile to me and that’s my cue to
go and turn on the radio because now she knows supper is over
and...she quite enjoys the program that comes on after supper"”
(p.623). Mr. Eaton says it takes Emily about twenty minutes to

3

|



10

20

30

Reasons of the Ontario Special Education

19393

(English) Tribunal dated November 19, (2 &

complete her meal.
Mr. Eaton testifies, "Emily understands everything that we

tell her as long as it’s within the context of her life. ...she
understands the words we say and she responds to them
appropriately; not the same response that another eight year old
might have, but an appropriate response" (p.628).

With regard to Emily’s being influenced by her peers
Mr. Eaton testifies, "At her birthday party we had a paper
tablecloth. Emily was trying to bring the paper tablecloth up to
her mouth to get a bite of the tablecloth, I guess, or maybe she
was trying to get the feel of the texture and hear it rattle and
crinkle. But I was trying to get her to leave it down and I was
giving her the stop sign and asking her to stop lifting the
crinkle. But I was trying to get her to leave it down and I was
giving her the stop sign and asking her to stop lifting the
tablecloth up and she wasn’t listening to me... So, I said ‘well
she’s not listening to me, why don’t you girls give her the stop
sign?’ So, all the girls around the table...made the stop sign
for Emily. And from that point on Emily didn’t lift the
tablecloth any more" (pp.637&638).

Mr. Eaton feels that Emily needs to be taught the
appropriate times to vocalize and that people need to look at why
she is vocalizing when she is.

He says Emily tried to use a Wolfe Board as a method of
speech output. "She could make the choices in a situation where
she was motivated...with the crackers and juice...she never got
to the point where she would spontaneously use the board to make
the choice on her own. But...if you prompted her and asked her
to make the choice she would use it for that and that would be
the one where she would have the most success... I think that
the choice not to use it was more that, at that point, it wasn’t
a useful thing for Emily in her life either as a therapy tool or
useful for her to use in her daily life" (pp.647&648&649).
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Mr. Eaton comments on Exhibit A2 (a video tape). He says,
"Emily reacts to the Little Rabbit Foo-Foo even before the other
children...she is clearly involved with what’s going on with the
other children® (pp.652&653). Mr. Eaton also testifies, "She was
opening the gifts at that point and when she finished the gifts
and was holding it up I was asking her to look at the camera and
smile while she was holding the next gift. And she was paying
attention to what I was saying and responding appropriately”
(p.653) . He says she was not being tickled at the time.

Mr. Eaton testifies that when Emily was first placed at
Maple Avenue School, "We were told that she would be placed there
in a pilot project to evaluate how she could be accommodated; how
she would adapt to the program®" (p.660). But by the end of
Grade 1 it had become his "...understanding that that was her
placement. It didn’t appear to be a pilot project at that point*
(p.661) . He further states, "We weren’t given any specifics
about what the [special education] program would offer to Emily
other than that it would be conducted by qualified and caring
teachers who would be capable of meeting Emily’s needs... That
was during the original IPRC. I believe it would have been in
February [1992]" (pp.661£662).

Mr. Eaton testifies, "I think throufhout the kindergarten

" year we had no indication that they were having any difficulties

and they seemed quite pleased with their success® (pp.672&673).
He further states, "This. past year.has been a generally positive
year for the most part. Mrs. Williams has an excellent
relationship with Emily and she has some excellent skills with
providing-programming for Emily, adapting the program that

Mrs. Lottridge presents to Emily and providing appropriate
materials that relate to what’s going on in the classroom”
(PP.673&674) . When asked to compare Emily’s Grade 1 year with
her Grade 2 year he says "This year is more positive... She’s
really quite enjoying this year, but I‘m not sure that for Emily
last year was a negative year® (p.674).
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When questioned about directing the educational. assistant to
include only positives in the communication book Mr. Eaton states
*I can’t recall that specific incident® (p.703).

During cross examination Mr. Eaton agrees that his position
about a regular class placement has become stronger and firmer.

Mr. Eaton visited the special class at Prince Charles School
for about an hour and states "...we saw what went on for that
hour...specific programs for Emily were not discussed" (p.708).
Mr. Eaton is aware an Individual Program Plan is created once the
child is in a placement. He states "It makes it awfully
difficult for parents to choose a program when they don’t know
what it is® (p.708). ‘ '

Jdennifer Huxley .

Jennifer Huxley is an occupational therapist at Lansdowne
Children’s Centre.

She states that Emily is working on fine motor skills
relating to grasp and release. When asked if she noticed any
progress in the development of her grasping over the last year
Ms Huxley replies, "I can’t say"™ (Vol.5,p.883). )

In a document dated 26 January 1993 Ms Huxley reports that
Emily eats in her classroom with other children. She says Emily
watches other children and therefore eats most of her food after
they leave the classroom. With regard to chewing Ms Huxley
states that "Once she has the food in her mouth she can manoceuvre
it around to chew it...before she swallows (p.887). When asked
about a subheading referencing choking she testifies ®"Carol
provided...information to me that she would generally only choke
if she was ill (p.888).

Ms Huxley states, "I was very impressed with the educational
assistant. She works very closely and comfortably with
Emily...[they]...sort of work as one when she is working
hand-over-hand with Emily" (p.891).
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During Tribunal questioning Ms Huxley is asked questions
relating to the appropriateness of specific goals within a grade
2/3 class. séecifically, clarification is requested relating to
pulling off plastic container lids independently once the lip had
been started and to place five objects through a cut out top into
a container independently. Ms Huxley responds *I don’t see that
as totally inappropriate...maybe that some variance of the
activities can be done on the part of the teacher, but these are
Just general ideas of...types of activities that can be used to
develop those skills®" (pp.902&£903).

Malcolm S, TLock

Dr. Lock is a physician in family practice. He says that he
was in attendance at Emily’s birth, and she has been one of his
patients ever since. Dr. Lock confirms that Emily has cerebral
palsy, and he describes this as an umbrella type of diagnosis
with a collection of symptoms. He thinks it is not possible to
completely predict what any child’s abilities are, and he cites
his experience.concerning a child at whose birth he assisted 12
to 13 years ago.

This child, he explains, was born with basically half a
brain and multiple disabilities. Dr. Lock says he did not expect
the child to develop to be a functioning member of society, but
the child is now communicating by means of a Bliss board and
shows quite remarkable abilities in some academic areas.

Dr. Lock asserts, "...I've altered my perceptions of what
handicapped children can do” (Vol.8,p.1474). BHe acknowledges
that the child attended a special class.

Dr. Lock asserts that Emily is not a fragile patient.

Murray McCutcheon
Murray McCutcheon is a chiropractor who sees Emily

approximately once every three or four weeks to adjust her spine
in the upper cervical area in an attempt to “improve the mobility

B B

-

B |

N

e

I

3



10

20

30

Reasons of the Ontario Special Education
(English) Tribunal dated November 19, (.D 3’5
1993

and the function of the motor units of the spine®" (Vol.5,p.832).
Each session lasts about five minutes.

Dr. McCutcheon states that Emily has been his patient since
1986 but did not seem to be aware of him or responsive to him
until 1990. He says this awareness, along with physical gains
seens to have increased with each subsequent year.

Nerida Parkhill

Ms Parkhill is employed as a physiotherapist by the
Lansdowne Children’s Centre. She has been treating Emily Eaton
since the fall of 1984. Ms Parkhill describes Emily’s condition
when she first started working with her: "She just was a very
floppy, nonresponsive baby" (Vol.4,p.967). Ms Parkhill further
describes hypotonia and the type of pPhysiotherapy program needed
for a hypotonic client. She points out that because gravity
Pulls one down, one must develop enough muscle strength to resist
gravity and to hold joints in place in order to be able to
achieve and maintain an upright position.

Ms Parkhill designs Emily’s program, and she meets regularly
with Emily’s parents, special services at home worker, and school
personnel. She states Emily’s need to feel confident doing what
she is doing, and adds, “"We know, and it is obvious, that she is
more confident with her dad than anybody else when it comes to
standing alone...® (p.977). Ms Parkhill explains that she is
working with Emily on tall kneeling, on trying to get her up to
standing from tall kneeling using furniture, and on trying to get
her gait pattern more independent. She states, "It would be nice
to see her take, say, two or three steps without sohehody holding
the walker even®™ (p.979). Ms Parkhill sees qualitative changes
in Emily’s walking and sitting, and confidence in tall kneeling.

Emily has the strength to perform a pointing motion, but not
to do a smooth motion up against the force of gravity, ,

Ms Parkhill explains. She possibly would be able to target a
large switch plate, Ms Parkhill points out, and she states,
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=, ..there is ongoing improvement in the gross motor at.a very
slow pace" (p.991). Asked about the importance of motivation for
Emily, Ms Parkhill states that Emily needs "...a lot of '

- repetition...imagination and incentive®™ (p.993).

Eiona Roberton

Fiona Roberton is employed at lLansdowne Children’s Centre as
an occupational therapist specializing in pediatricé. She states
that she assumed Emily on her case load in 1988 when Emily was
about four years old. _

Fiona Roberton describes Emily as "a child that has low
postural tone, she doesn’t have a lot of strength around her
shoulder and, therefore, she has trouble high reaching
and...targeting to an object: (Vol.5,p.802).

With regard to feeding, Ms Roberton observed Emily at Maple
Avenue School and states, "at the time she was doing some
spooning and she was finger feeding and she was drinking from a
cup. She needed verbal prompts and sometimes a little bit of
physical prompting for spooning. She was independent, at least
physically, for a large portion of the meal: (p.807). 1In a
report Ms Roberton noted gains in fine motor skills, shoulder '
control and reaching.

A report dated 13 January 1992 outlined areas that were
addressed during a school visit as feeding, toileting, wheelchair
and classroom seating. Ms Roberton states that, "It seemed that
they [the school] were trying to work on...the fine motor skills
and the strengthening goals and trying to do some of the ...
recommendations...around toileting that we had provided” (p.818).

With regard to recognizing objects Ms Roberton feels that
Emily recognized objects that she was familiar with like
"...spoon and a bowl, a cup...” (p.821).

During cross examination, Ms Roberton was read a quote from
the 1991-92 communication book (exhibit A39). The quote
contained instructions from Mrs. Eaton to the school: *To
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reiterate, as with phys., ed., we want Emily included in classroom

activities — ALL activities - in an adapted manner. We do pot
want you doing an 0.T. or physioc or speech therapy program at .
school. Those should ONLY be used as a guide to “how to" make

her integrated into the adapted age appropriate grade level goals

of the regular academic classroom program. While Clayton feels
that stacking rings, et cetera, are appropriate in a Grade 1
class, that is why we would like to see them there and pot
because they are to be used to'carry out ‘Emily’s 0.T. program.’
Emily has a daily therapy program done at home to be more
specific, while we feel strongly that at school the same goals
should (and same methods where appropriate) be used only as a
tool to aid Emily in being involved in the Zeqular program®
(PP.854&855). Ms Roberton was asked if she was aware that

Mrs. Eaton was giving instruction like this to the educational
assistant at school. She replies, "Not - specifically” (p.856).

a =Shev

Dr. Mara Sapon-Shevin is accepted as an expert witness in
the area of education of children with exceptionalities in the
inclusionary system in the United States.

Dr. Sapon-Shevin explains that an "inclusive school is one
in which all children regardless of level of ability or
disability are educated within a common setting within a regular
classroom without segregation® (Vol.7, P.1233). Children are
grouped according to their chronological age, and adequate
Support services are provided to ensure a productive and
meaningful role within the regular classroom. 'She feels that
special education is a service not a place.

Dr. Ssapon-Shevin feels that when it is not clear how much a
child is learning, one should always lean towards the side of
rich stimulation in the education environment. She says this
would only occur in a regular class with age appropriate peers.
She feels placement in a neighbourhood school ensures that

S B T .

[ R |

R N [ R -

= I



10

20

30

Reasons of the Ontario Special Education
(English) Trbunal dated November 19, (,0 3(0

1993

special children share the same experiences as their siblings,
and there is continuity when they go out into their neighbourhood
after school hours.

Dr. Sapon-Shevin testifies that when children have a
positive self-image and are confident about their acceptance
within a community they will be more open to learning. She is of
the opinion that this can only occur in a regular class setting.
She feels that parents’ wishes are very important and the _
Individual Program Plans should be established with their input
and some negotiation. .

Dr. Sapon-Shevin encourages the concept of using the
~educational assistant as a second teacher, as someone who maybe
works with a small group of children including, maybe, the child
with the disability, but not just one—on—one because that, in
many ways, kind of negates the whole point of having a child
included® (p.1279). She says peers can become involved in an
inclusive setting as “cross age tutors" (p.l1270) where older
children help the younger ones. When Dr. Sapon-Shevin was asked
during cross if all children should be served in the
neighbourhood school in a regular class with age appropriate
peers and whether that placement would meet the needs of all
exceptional youngsters, she replies, "The services that are
provided and the structures that are provided could meet the
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