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+ Reasons 'of the Ontario Special Education A
{English) Tribunal dated November 19, (p O—‘%’

1993

IN THE MATTER OF the Education Act, R.S.0. 1990, c. E.2: IN
THE MATTER OF Ontario Regulation 305 (formerly 5§54/81) made under
as amended, AND IN THE MATTER OF the minor

Eﬁgﬁgggﬁggﬁfnsggg'za February 1984;
between
CAROL AND CLAYTON EATON
Appellants
- and -
- THE BRANT COUNTY BOARD OF EDUCATION

Respondent

Tribunal Members:
Ken Weber Chair

Carol Sanna Member
Frank Turner Member

For the Appellants:
Ms A. Molloy, Ms J. Budgell

For the Respondent
Ms B. Bowlby
The hearing was held in Brantford, Ontario on 18 January; 17, 18,

19, 26, 27, 28, 31 May; 1, 2, 3, 4, 14, 15, 21, 23, 24, 25 June;
29, 30, 31 July, 1993.
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Reasons of the Ontario Special Education )
(Engiish) Tribunal dated November 19, C,) 2
1993

Mrs. Eaton clarifies her method of determining that Emily
can identify colours and says, "It would probably be in the 75 to
80 percent range that she would identify the correct colour..."
(P.549) . Regarding Emily’s signing her need for toileting,

Mrs. Eaton explains, "The sounds and the face is what makes us
aware that she does have to use the bathroom" (p.522) . Hypotonia
is said by Mrs. Eaton to affect Emily’s fingers and hands
éignificantly. Whether Emily can control the strabismus which
was apparent in the videotape, Mrs. Eaton is not certain.

Emily has not taken anticonvulsant medication since she was
18 to 20 months old. Her response to overstimulation, asserts
Mrs. Eaton, is "...that she goes through that process
of...shutting down" (p.559). *...it is, at least to us,
apparent, the difference between this shutting down due to
stimulation and the shutting down due to need of sleep because of
physical fatigue or illness"™ (p.560).

Whether Emily has startle seizures is not clear, but in view
of that possibility Mrs. Eaton feels that it is inappropriate to
leave Emily. unattended.

Mrs. Eaton indicates that use of the Wolfe Communication
System, which was tried with Emily for about four months during

the latter part of 1989, was discontinued because it was
unreliable, was not used consistently, and was considered
inappropriate at that time.

Mrs. Eaton clarifies the details surrounding Emily’s
referral to the Hugh McMillan Centre, and she states that medical
and other health care specialists have not been able definitively
to determine whether Emily’s inability to communicate verbally
involves a cognitive or developmental source. Mrs. Eaton says
that she has tested Emily’s understanding of speech at various
times using nonsense syllables and other such techniques: *...it
is something that I tend to do with her a lot..." (p.787).
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Reasons of the Ontario Special Education
{English) Tribunal dated November 19, (0 3 Z ‘

1993

should be expected to, provide for such a child.

. When asked is the program within a placement rather than the
placement itself what is looked at in order to determine whether .
a child’s needs are being met, Dr. Silverman replies that the
important things he looks for can be summed up under the heading,
quality of instruction. This heading carries with it the social
and the academic climate and he is not convinced that a quality
education, given all of the characteristics that he thinks it
needs to have, can be provided in a segregated setting.

Dr. Silverman suggest that the best way to set up an
augmentative communication system would be to have the
"individual needs assessed by people who are occupational
therapists who can determine the positigning of the board
relative to the individual in the wheelchair" (p.1413). He
suggests that the Hugh McMillan Centre in Toronto would be able
to provide an evaluation in order to set up a Blissymbolics
system, and that training of teachers could occur there or staff
from the centre could present a workshop within the school board
itself.

Dr. Silverman discusses how the Wellington County Separate
School Board, with which he had been associated on a consultative
basis for several years, adopted an inclusive system of education
and postulates that positive social interaction and general
benefits accrued to all students and teachers involved. He also
enunciates the benefits of inclusive education as opposed to
segregated education. .

After observing Emily for a full morning and viewing two
video tapes, the ninth birthday party and general interaction
with other family members, Dr. Silverman concluded that Emily
Ccould function effectively in a regular classroom with some
adaptation to programming.

Dr. Sivlerman feels that the "type of social interaction
presently occurring in the classroom could be characterized as
benign neglect. There wasn’t any antagonism on the parts of the
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Reasons of the Ontario Special Education (C L/
(English) Tribunal dated November 19, ;L

1993

greater friendship.and peer interaction. He says, "It robs kids

with and without disabilities of the opportunity and cause to
look past obvious differences in all people and to look for
similarities™ (p.573). About vocalization he asserts, "...kids
need to know not just when to speak, but when and where it is
most effective to do so"™ (p.574). 1In Mr. Williams’ view
toileting is not justification for segregated placement, nor is
expertise of personnel.

Mr. Williams says he had a typewriter at age six, and he
typed a card for his mom when he was around eight.

Cathy Winter

Ms Winter says that her daughter, Sonia, has been in the
same class as Emily for the past two to three years, and her
three other children also are acquainted with Emily. She says
that Sonia and her older sister, Monica, have enjoyed attending
two of Emily’s birthday parties.

Ms Winter feels positive about her children’s exposure to .
Emily and about the latter’s presence in the grade 2-3 class.
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Reasons of the Ontario Special Education
(English) Trbunal dated November 19, (-0 63
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examination Mrs. Piggort agrees that differentiated was meant to
mean parallel program (Vol.11,p.39). _

Mrs. Piggott states that throughout the year she utilized
board resources like the "learning resource teacher, my
vice-principal, the principal and special services"
(Vol.10,p.1752). With regard to her understanding of what the
parents wanted for Emily she testifies "...they wanted Emily
integrated into the room and to be exposed to all the academic
areas and that we would try to use her occupational goals as best
we could”™ (p.1752).

Mrs. Piggott testifies that in her class the educational

assistant "...was Tesponsible for the Physical needs of Emily.
She prompted Emily. She intervened for Emily.
me to adapt activities.
activities®" (p.1753).

She worked with
She sometimes helped in the Planning of

Mrs. Piggott was asked about the amount of time she spent
working on Emily’s integration into the classroom, on Emily’s
Program or issues Surrounding Emily.

with any other individual student,
time.

She replies that compared
she spent a great deal more

She further testifies she spent no one—-on—-one time with
Emily "because her academic needs were very different than the
other children® (p.1757). The nature of her interactions with
Emily included "...oral language input and more or less a social
context...maybe an event...written in her communication
book...something that was happening at the school®

(PP.175761758) . Mrs. Piggott states Emily was her responsibility

and "We tried to include Emily in everything®™ (p.1760).
During examination in-chief Mrs. Piggott comments on an

assessment for Emily for the IPRC. in the spring of 1992. When

asked to comment on no accurate way to assessing her level of

contentment and the difficulty in attaching a reason to observed
behaviour, Mrs. Piggott testifies, *"What I observed in the class
wWas sometimes she would laugh and I could not find any

3 Y "3 1 1}

-3

R I B e e

S B B

B |

I



10

20

30

Reasons of the Ontario Special Education

(English) Tribunal dated November 19,
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reason why she would be laughing at that particular time or she
would cry and I wouldn’t know shy she cried at that particular
time and I could see no connection between the times that she did
things® (pp.1761&1762).

Mrs. Piggott comments on Emily’s signing saying, "You have
to be very knowledgeable of Emily’s approximations to signs in
order to see her signs"™ (p.1765). She feels that given the size
of her class she was not able to spend the amount of time with
Emily necessary to gain that kind of knowledge.

When questioned about her concern that Emily might choke if
she put some of the small supply materials from the classroom
into her mouth Mrs. Piggott says the parents "didn’t feel that

. was a problem...she only swallowed food® (p.1771). This did not

allay her concerns because she felt she "...was ultimately
responsible for Emily while she was in my class®" (p.1771).
With regard to integration and interaction with peers

rs. Piggott testifies "...[the children]) would like to dress her
Up in the scarves and some clothing. Then they would treat her
like a much younger child than they were®™ (p.1777). Mrs. Piggott
further testifies ®..[during) cooperative learning groups (when)
it would come to Emily’s turn they expected Mrs. Bell to
respond... It seemed the ones that needed a little extra help
knew that and they would go ask Emily to be their partner"
(PP.177761779) . '

When questioned about socialization, and if Emily seemed to
have friends, Mrs. Piggott states, “"She had children who treated
her kindly and friendly" (p.1790). During cross, when asked if
Enily paid more attention to the other children in the class by
the end of the year Mrs. Piggott testifies, "I didn’t find ‘that
she socialized more with the other children® (Vol.11,p.69).
During Tribunal questioning when asked about the amount of time
the other children in the class spent with Emily Mrs. Piggott
says, "in September...they would spend more time with Emily. 1In
the classroom, if...everybody had to have a partner, they would

3

-y 3 3

B

B

-3 1Y "3y Y ¥ )

-1 |

3









10

20

30

Reasons of the Ontario Special Education

English) Tribunal dated November 19, _
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hours and six times in Grade 2 for a total of six and a half
hours.

Dr. Toby noticed that what appeared to be fatigue was
exhibited by Emily in the morning as well as the afternoon. He
says during one observation period distracting vocalizations
decreased/stopped when Emily was removed from the class and
increased in volume and pitch when she was Teturned. He states
the class instruction at this time was interrupted and could not
begin again until Emily was removed for the duration.
the vocalizations sounded like there was some distress.

Dr. Toby noticed that during a lesson involving cooperative
efforts between students in terms of goal completion the other
children tended to interact with the educational assistant rather
than go to Emily. He says during one observation session the
educational assistant continuously stimulated Emily verbally and
pPhysically in an effort to get Emily to attend, which she did for
only seconds to minutes. Emily was observed participating in a
music period but this type of attending and participation was not

noticed during sessions like reading, writing and environment
Studies.

He says

Dr. Toby testifies that while observing Emily he saw no
indication of imitative behaviours, modelling behaviours, general
understanding of what was going on in the classroom on Emily’s
part. He feels that a person must understand the why of a
behaviour before he will imitate it. .

Dr. Toby feels that Emily would fall into the sensory motor
Stage of Piaget'’s theory of Development although, during cross,
he agrees that this is difficult to determine because of the
Physical involvement and limited verbal skills that Emily
possesses. He says this stage involves the individual
identifying what kinds of motoric behaviours bring you pleasure
and how your body works. He feels that a regular class Placement

does not reinforce these types of behaviours since certain

behaviours must be stifled thus reducing the chance of imprinting
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brought on by repetition of the behaviour. This repetition is
often too distracting to the class to be allowed, therefore,lthe
level of reinforcement necessary to shape a béehaviour could not
occur in a regular class. He also feelﬁ, the amount of
stimulation in terms of pictures et cetera displayed in the
classroom should be geared towards the individual. Dr. Toby
feels too much can be as detrimental as too little.

Dr. Toby states that a major concern when dealing with
children "...is academic or intellectual competence... In a
regular class you appear to be competing with regular students in
the stage where the individual cannot win...[whereas)...if you’re
competing on the stage where your program is so individualized,
everything around you is geared towards you...the probability of
achieving a higher level becomes easier and much quicker
(Vol.13,p.530). '

Dr. Toby feels that there could be integration to the class
as well as from the class to other classes thus eliminating an
either/or situation. He says by eliminating an either/or
situation you create a continuum type situation where you can
deal with the people who fall outside of the inclusionary concept
of education.

Dr. Toby states that he hates to recommend a child for
special classes but he looks at whether or not they will be lost
in a regular class setting, does the special class have the
materials, personnel, time and patience to deal with the
particular child and, whether or not more damage will be done
especially in the are of self-esteem should the child remain in a
regular class.

During cross examination, when asked about Emily’s level of
integration Dr. Toby states, "I think the Grade 1 class is an
extension of your kindergarten class and for the kids that are
going into kindergarten, it’s more a play atmosphere, blocks and
colours and water and sand and all that kind of stuff. Most kids
seem to do fairly well with that kind of material, hands on type
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sleep and did excessive mouthing and vocalizing in the classroom
and there was no need to report that and the only time I did
report that, the sleeping or the excessive mouthing or the
vocalization, is if we in the classroom, Mrs. Lottridge and I,
felt .that maybe Emily was ill"™ (p.68S). During cross,

Ms Williams, when asked if only negative went into the book,
states, "I was to record the sleeping and crying and excessive
mouthing, things that mom and dad were aware that Emily does and
don’t need to be repeated day after day after day after day"
(p.714).

Ms Williams says that she worked with the classroom teacher
to adapt the curriculum and together "...[we) decide...what
materials we could use to best suit Emily, a lot of tactile
materials”™ (p.688).

Diane Williams says that Emily’s program included number

recognition from one to five, Shapes, and rote counting from one

to five. She further states that she used ®"lots and lots of
tactile materials®™ (p.689). When asked whether she felt Emily
recognized any one of the numbers one through five, geometric
shapes, and colours, Ms Williams replies *“no".

Ms Williams states that during language arts she was working
on letter recognition with Emily. "I was working on the letters
©f her name® (p.692). When asked if she had any sense that Emily
is recognizing any letters, she replies "no"™.

With regard to socialization Ms Williams states,

"[Mrs. Lottridge and I) make sure that Emily is put in a group.
Basically making sure that she’s in the group and that the
children know that she is a part of their group... There’s
little interaction. They tend to ask me questions and not really
interact with Emily in the group...[I say}...I’m not part of this

group. I’m here for Emily. Emily is your group member®” (p.693).

During cross Ms Williams states "I wanted them to ask the
questions to Emily, whatever questions that they had or, you
know, I wanted them to interact with her" (Vol.15,p.761).
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Ms Williams says kindergarten children sometimes interact with
Emily at recess but no one from her class on a regular basis.
During cross when questioned about a get well card Ms Williams
agrees that the children of the class had Some understanding of
Emily and what she enjoyed.

When asked if she observed any social development on Emily’s
part over the year or any indication that Emily is imitating or
modelling the behaviour of her peers she replies "no".

In terms of Emily’s sleeping, Ms Williams testifies, "we
have found that she’s sleeping more now than she did in the
beginning. We find that she’s - sometimes she comes and she'’s
very, very tired and right after chip duty, if 1 Put her at her
desk, sometimes she starts to nod off right then. To the best of
my ability in the afternocon she begins to get very tired again...
Sometimes just by rubbing her cheek and saying ‘Wake up. Em.
Wake up Em.’ she’ll wake up for me. Sometimes I find if I
loosen her top buckle or belt around her chest and just stir her
a bit, that we wake her up. Sometimes I have to Physically
remove her and take her out and have a walk. That will do it.
Sometimes if we just change activities, she’ll wake up...
Sometimes I continue to work with her hand-over-hand when she is
Sleeping and sometimes if I feel she’s extremely tired and needs
the sleep, I’ll let her Sleep and 1’11 sit beside her"
(Vol.14,pp.5976698).

When asked about types of vocalizations Ms Wi;liams states,
"Just a soft murmur, like a humming. Sometimes it’s a little bit
louder than a hum and sometimes it‘s a very loud noise... I take
her out of the classroom when it’s disrupting the other
Students... Sometimes it could be five minutes, sometimes it
could be a little bit longer, ten, fifteen minutes...just before
a b.m. she becomes very vocal® (pp.699&700).

Ms Williams says she has not seen Emily sign independently.
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Reasons of the Ontario Special Education (0
(English) Tribunal dated November 19, Lo 3

1983

presented with regard to going on a walk.
During cross, Ms Williams agrees that Emily enjoys "being

outside...physical activity...music and tape(s) stories" (p.762).

She says "I’d say that was what she liked to do at school"”
(p.762) .

During cross, Ms Williams was asked about the purpose of
doing hand-over-hand when Emily was asleep, and she replies,
"Because sometimes she’ll just nod off for a few minutes and
start back and be back, you know, be conscious again, so that’s

why I sometimes keep doing it, in case she does wake up” (p.768).

During re-examination, Ms Williams was asked about a visit
from the speech pathologist who testified earlier that Emily was
able to name the parts of a doll, pick out colours and was
successful with choice making, for example, a ball or a shoe.

Ms Williams testifies that Emily was not able to indicate the
body parts and was inconsistent Gith choice making (pp.778&779).
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Reasons of the Ontario Special Education

(English) Trbunal dated November 18,
1993

For the Tribunal

08¢

ProfessTr/&enneth J. Weber, Chair

[ Nnenb, S555

Date
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Reasons for Judgment of the Divisional

Court dated February 11, 1994 (0 ?7_

There is no order as to costs







Reasons for Judgment of the Court of

Appeal for Ontario dated July 13, 1984,

granting leave to appeal and allowing (D 29

motions to intervene by the Ontario .

Association for Community Living and the File Nos. M12992
Canadian Disability Rights Council M13821

M13836

COURT OF APPEAL FOR ONTARIO

RE:

BEFORE:

COUNSEL:

HEARD:

CAROL EATON AND CLAYTON EATON (Applicants
(Appellants)) and THE BRANT COUNTY BOARD OF

EDUCATION (Respondent (Respondent in Appeal))

MORDEN A.CJ.0., AUSTIN AND LASKIN JJ.A.

ANNE M. MOLLOY
FOR THE APPLICANTS (EATON)

CHRISTOPHER G. RIGGS, Q.C. AND
BRENDA J. BOWLBY
FOR THE RESPONDENT

DAVID W. KENT AND MELANIE A. YACH
FOR CANADIAN DISABILITY RIGHTS COUNCIL
(Application for Intcrvention)

1. B. RADOMSKI
FOR ONTARIO ASSOCIATION OF COMMUNITY LIVING
(Application for Intcr cation)

DENNIS W. BROWN, Q.C.
INTERVENER - ATTORNEY GENERAL FOR ONTARIO

JULY 11, 1994

ENDORSEMENT

1. The Leave Motion

Leave 10 appeal is granted. The costs of the leave motion are reserved

1o the panel hearing the appeal.

1

1
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Reasons for Judgment of the Court of

Appeal for Ontario dated July 13, 1994, (O 9 Cs
granting leave to appeal and allowing

motions to intervene by the Ontario

Association for Community Living and the

Canadian Disability Rights Council

' 2. The Intervention Motions

Ontario Association of Community Living ("OACL") and the Canadian
Disability Rights Council ("CDRC") each seck to intcrvene on this appeal as a friend

of the court pursuant to rules 13.02 and 13.03. OACL proposes to confine its

fimzrv:nﬁon to issues relating t0 .15 of the Charter; the CDRC to issucs relating to
o T

-Dl

w&'ﬂ of the Charter and to the Ontario Human Rights Code. Both motions are

supported by the appcllants and opposed by the respondent Board.

The proposed intervencrs are well recognized public-interest
organizations with expertise in disability issues. Their factums suggest that cach
organization may have a different perspective from that of the applicants on the
constitutional and human rights issues raiscd on this appeal. The expertise and
perspective that OACL and CDRC bring to the public law issues on this appeal may
be of assistance to the court. Thus, we think it is desirable 1o graht both motions to
intervene, but on terms. The terms are as follows:

(i) each intervener shall take the record as it is and shall not be permitted
to adduce further evidence;
(ii)(a) OACL's intervention shall be limited to issues on the appeal relating to

s.15 of the Charter;

1

3



Reasons for Judgment of the Court of

Appeal for Ontario dated July 13, 1994,

granting leave to appeal and allowing CC I,
motions to intervene by the Ontario 7. /
Association for Community Living and the

Canadian Disability Rights Council

.3-

(b) CDRC's intervention shall be limited to issues on the appeal relating to

/emr

s.15 of the Charter and the Ontario Human Rights Code;

(iii) each intervencr shall deliver its factum no later than 14 days after being
served with the appellants' factum;

(lv) the interveners shall not seek costs of the appeal but they may be
subject to an award of costs against them.
The costs of the motions 1o intervene are reserved to the panel hearing

10 the appeal.
—_—
JUL 13 1994
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Reasons for Judgment of the Court of
Appeal for Ontario dated February 15, 1995

RELEASED:

33

C19214

COURT OF APPEAL FOR ONTARIO

CARTHY, ARBOUR and LABROSSE JJ.A.

BETWEEN:

CAROL EATON AND CLAYTON EATON
Appellants

-and-

THE BRANT COUNTY BOARD
OF EDUCATION

Respondent

'-and-

CANADIAN DISABILITY RIGHTS
COUNCIL, ONTARIO ASSOCIATION
OF COMMUNITY LIVING and
ATTORNLEY GENERAL OF ONTARIO

Intervenors

JUDGMENT

EB15 1595

£

—y _W

3

3
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Judgment of the Supreme Court of Canada
granting leave to appeal dated October 26,

1995

Supreme Court of Canada Cour supréme du Canada

October 26, 1995 le 26 octobre 1995
JUDGMENT JUGEMENT
MOTION REQUETE

THE BRANT COUNTY BOARD OF EDUCATION -v.-CAROIL EATON

and Clavton on_and Ontario Association f ommunity Living. Canadian

Disability Rights Council, and Attorney General for Ontario (Ont.) (24668)

CORAM: L'Heureux-Dubé, Sopinka and McLachlin JJ.

The application for leave to appeal is granted.

La demande d'autorisation d'appcl est accordée.

1.S.C.C.
J.C.S.C.
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Agresment of the Perles as

Coments of Case on Appes!
Court Rle No.: 246588

IN THE SUPREME COURT OF CANADA
(ON APPEAL FROM THE COURT OF APPEAL

POR THE PROVINCE OF ONTARIO)
BETWFEN:
THE BRANT COUNTY DOARD OF EDUCATION
Applcant
(Respondent)
-gng -
CAROL EATON and CLAYTON EATON
Raspondents
(Applicants)
AGREEMENT A8 TO
CONTENTS OF CASE ON APPEAL

In accordarce with Rule 33(8) of the Ruses of tho Suprome
Court of Canadia. the parties agree as 10 the contents of the casa an appeal to
which this agresment Is appended.

DATED:  Fobruary /7, 1008 goﬁw__
st L Bud

Counse! tor 1Yo Respondents,
Carol Eaton and Clayton Eaton

DATED:  February ] . 1506 ~ (/n
Bronda J. Bowtby ~ |
%?;mlfwthokppmm. o
Educstion )
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Form D

Court File No.: C19214
COURT OF APPEAL FOR ONTARIO

BETWEEN:

CAROL EATON and CLAYTON EATON

Applicants

-and -

THE BRANT COUNTY BOARD OF EDUCATION

Respondent

ASSrSTAanT
|, the undersigned, ,Registrar of the Court of Appeal for
Ontario, DO HEREBY CERTIFY that the toregoing case in /Zw. volumes, being
pages numbered oneto 735 | s the case as agreed upon by the parties to
the appeal, by their Agreement as to Contents of Case on Appeal dated
FeoruAly 197, 1996.

AND | DO FURTHER CERTIFY that all judgments and orders
appearing therein have been settied and signed in the form in which they appear
and where required entered, and that there are no recorded reason for judgments
other than those appearing in the said case. The hearing of the case required

/0 hourgand 4/ minutes of the sitting time of this Court.



Form D

IN TESTIMONY WHEREOF | have hereunto subscribed my hang
and affixed the seal of the Court of Appeal for Ontario, this 2279 day
of /%Z"/Lt-zw, A.D. 1986.

M/ / l/£74 ,-,ﬁéc—"/{;.’ I‘j— ‘ ;
ASS/ s7AanT  REGISTRAR
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Form E
Court File No.: 24668
COURT OF APPEAL FOR ONTARIO
BETWEEN:
CAROL EATON and CLAYTON EATON
Applicaﬁts

-and -

THE BRANT COUNTY BOARD OF EDUCATION

Respondent
CERTIFICATE OF COUNSEL ON CASE

WE, CHRISTOPHER G. RIGGS AND BRENDA J. BOWLBY,
HEREBY CERTIFY that we have closely examined the annexed print of the case
in appeal to the Supreme Court of Canada and verily believe that the same is a
true and correct reproduction of the originals of which they purport to be copies
and that all reasonable methods have been taken to attain that end and that the

same has been proofread.
4“’ ;km &')/ﬂ /
Chnstopﬁg}\@ﬂ% Q.C.

= /%A

Brenda J. Bowlby v
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